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(i) 
i STATEMENT OF QUESTIONS PRESENTED 


This appeal involves broadly the determination of the respective 
obligations of appellant and appellee insurance companies with regard to the 
ye defense and indemnity of the driver of a temporary substitute automobile in 

an action against the driver and the owner, as codefendants, based on alleged 
negligent operation by the driver. Appellant’s policy was issued to the 
. owner and covers the driver as an additional assured. Appellee’s policy was 
issued to the driver and covers the use of a temporary substitute automobile. 
The dispute centers around the presence in both policies of conditions making 
the coverage only excess insurance if there is other valid and collectible 
insurance available to the insured. 3 ‘ 

l. Whether the appellee, whose policy was issued to the driver, is 

° primarily obligated to defend and indemnify the driver in the damage action 
because the policy issued by the appellant to the owner which covers the 
driver as an additional insured provides that such coverage is to be only 
« excess if there is other valid and collectible insurance available to the ad- 
ditional insured? , 

2. Whether the appellee, as the insurer whose policy was issued to 
. the driver who is the actively negligent tortfeasor and the primary defendant 
in the damage action, should for that reason be held to be the primary in- 
surer despite the fact that its coverage of the loss in question is conditional, 
o as is the appellant’s, so that its coverage is only excess if there is other 
insurance? 

3. Whether the appellant, whose policy was issued to the owner and 
covers the driver as an additional insured, can be held to be the primary in- 


surer by any rational construction of the respective policies or for any other 


reason or consideration? 





(ii) 


4. Whether the appellant and appellee are co-insurers of the same 
loss and as such obligated to contribute equally, dollar for dollar, up to the 
applicable limits of liability of each policy ? 

5. Whether the appellant and appellee are co-insurers and as such 
obligated to contribute according to the proportion which the applicable policy 


limits bear to the total available insurance? 
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UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14, 376 


THE EMPLOYERS’ LIABILITY ASSURANCE 
CORPORATION, LIMITED, A Corporation 


APPELLANT 


vs. 


FIREMAN'S FUND INSURANCE GROUP, 
A Corporation 


APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The jurisdiction of the District Court and of this Court is founded 
upon the Federal Declaratory Judgment Act of June 25, 1948, c. 646, 62 Stat. 
964 as amended, U.S.C.A., Title 28, sec. 2201, et seq. 





2 
STATEMENT OF THE CASE 

Both the appellant Employers, plaintiff below and the appellee 
Fireman’s are caualty insurance companies engaged in the business of 
writing automobile liability insurance in the District of Columbia and else- 
where; and both were so engaged on May Il, 1956. 

On May 1, 1956 Employers had in effect a liability insurance policy 
covering the business operation of Call Carl, Inc., which policy included 
indemnity for negligence in the use of autos owned by Call Carl, Inc. (R. 7, 
8, 9, 10). On the same date Fireman's had in force and effect an automobile 
liability policy insuring a 1952 Ford auto owned by its policyholder, Carl 
Ray Kilmer (R. 20, 21, 22, 23). 

In the latter part of April, 1956 Carl Ray Kilmer left his 1952 
Ford with Call Carl, Inc. at their 1250 24th Street, N. W., location for 
repairs. Since Kilmer, at the time an airman stationed at Andrews Field, 
Maryland, stated he needed interim transportationwhile his Ford was being 
repaired Call Carl loaned him a 1949 Hudson automobile owned by it to use 
temporarily as a substitute until Kilmer’s Ford could be repaired. 

On May 1, 1956, while driving the loaned 1949 Hudson en route to 
Call Carl, Inc., to pick up his own car upon which the repairs had been 
completed, Kilmer was involved in an accident at 24th and Eye Streets, N. W. 
with another automobile owned and operated by one William H. Anderson in 
which a young lady, Helene Lesser Gerber, was riding as a passenger. Mrs. 
Gerber, then Miss Lesser, sustained multiple injuries in this accident and 
accordingly on May 22, 1956, instituted an action in the United States Dis- 
trict Court for the District of Columbia praying for Three Hundred Fifty 


Thousand Dollars ($350,000.00) damages for the injuries, said action being 
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identified in the lower court as Civil Action No. 2152-56 (R. 5,6). This 
action joined as parties defendant William H. Anderson, Call Carl, Inc., 
and Carl Ray Kilmer. 

After process had been effected upon Call Carl, Inc. and Kilmer 
in Miss Gerber’s action, appellant Employers, being unaware of the Fire- 
man’s coverage written on Kilmer, directed counsel to file appropriate 
responsive pleadings for not only Call Carl, Inc. but also Kilmer, for if 
Kilmer were otherwise uninsured Employers’ policy on Call Carl, Inc. 
would extend to him as an ‘‘additional insured’’ (R. 11, 12). 

Thereafter it was learned that Kilmer had automobile coverage 
with Fireman's and that the contract between them provided coverage to 
Kilmer on May 1, 1956 while temporarily using a substitute automobile 
if his own car was disabled and undergoing repairs. 

Appellant, Employers, policy provides in Paragraph 13'as follows: 

‘13. OTHER INSURANCE. If other valid insurance 
exists protecting the Insured from liability for such bodily 
injury, sickness, disease or death or such injury to or de- 
struction of property, this policy shall be null and void with 
respect to such specific hazard otherwise covered, whether 

the Insured is specifically named in such other policy or not; 

provided, however, that if the applicable limit of liability of 

this policy exceeds the applicable limit of liability of such 

other valid insurance, then this policy shall apply as excess 

insurance against such hazard in an amount equal to the 

applicable limit of liability of this policy minus the applica- 

ble limit of liability of such other valid insurance,’’ 


The policy of appellee, Fireman’s Fund, is the typical standard 


automobile liability policy and contains the following pertinent provisions: 


‘*1. Coverage A -- Bodily Injury Liability: To 
pay on behalf of the Insured all sums which the Insured 
shall become legally obligated to pay as damages because 
of bodily injury, sickness or disease, including death | 
at any time resulting therefrom, sustained by any person, 
caused by accident and arising out of the ownership, 
maintenance or use of the automobile.”’ 
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**IV. Automobile Defined, Trailers, Private 
Passenger Automobile, Two Or More Automobiles, - 
Including Automatic Insurance: 


‘*(a) Automobile. Except with respect to division 2 7 
of coverage G and except where stated to the contrary, the 
word ’automobile’ means: 


* « #j%« 


(3) Temporary Substitute Automobile -- Under - 
coverages A, B and division 1 of coverage C, an auto- 
mobile not owned by the named insured or his spouse * 
if a resident of the same household, while temporarily ‘és 


used as a substitute for the described automobile when 
withdrawn from normal use because of its breakdown, 
repair, servicing, loss or destruction:’’ a 


**20. Other Insurance -- Coverages A, B, D,E, F, 
G, H, land Jj: If the insured has other insurance against e 
a loss covered by this policy the company shall not be 
liable under this policy for a greater proportion of such 


loss than the applicable limit of liability stated in the % 
declarations bears to the total applicable limit of 

liability of all valid and collectible insurance against “ 
such loss; provided, however, under coverages A and B the ig 


insurance with respect to temporary substitute automobiles 

under Insuring Agreement IV or other automobiles under 

Insuring Agreement V shall be excess insurance over any 

other valid and collectible insurance.”’ 

Based upon the foregoing facts and provisions of the respective J 
contracts, Employers made demand upon Fireman's to assume the defense 
of Mrs. Gerber’s action on behalf of Kilmer only upon the theory that Fire- 
man’s had the primary obligation to defend and indemnify up to the limits 4 
of their contract with Kilmer. When the demand was refused by Fireman’s 
this action for declaratory relief was filed. Thereafter appellee, Fireman's, 
defendant below, answered and moved for summary judgment (R. 17). 
Employers cross-motioned (R. 18). The matter duly came on for oral 
argument before Judge Keech on January 8, 1958, on undisputed facts. 


Judge Keech after argument granted appellee Fireman's motion for summary 


judgment and denied appellant’s cross-motion, by an order dated January 9, 








5 
1958 (R. 24). Notice of appeal was timely filed from the aforesaid order 
(R. 25). 





STATEMENT OF POINTS 

(i) If a liability insurance policy issued to the owner of an auto- 
mobile conditions the coverage therein of a driver as an additional insured 
so that such coverage is to be only excess if there is other insurance avail- 
able to the driver, the insurer whose policy was issued to the driver is the 
primary insurer and the insurer whose policy was issued to the owner 
is liable only for excess insurance. 

(ii) The overriding consideration which bears upon the issue here 
is that the appellee’s policy was issued to the actively negligent tortfeasor, 
the primary defendant in the damage action. In the search for a rationale 
to support a rule making the insurer whose policy was issued oe driver 
the primary insurer, in the face of a difficult constructional cena with 
regard to the language of the policies, this is the transcendent diveum- 
stance and compels the conclusion that the appellee should fairly be required 
to provide primary insurance. . 

(iii) There is no rational construction of the two insurance con- 
tracts, which looks only to the language of the terms and Tn con- 
tained therein, which permits the conclusion that appellant is primarily 
obligated to defend and indemnify the driver-defendant in the daben ge action. 
Appellant’s policy conditions the coverage of the loss in question, making 
it only excess, in clear and unambiguous terms, and no rule payeouinig the 
judicial construction of contracts, properly and sensibly applied at any 


rate, can possibly warrant giving effect to the condition in appellee’s 


policy and ignoring this condition in appellant’s policy. These contracts 





6 
cannot be construed to mean that appellant is the primary insurer, and 
there is no reason, consideration or circumstance to justify resolving the 
issue here in such a way that appellant becomes the primary insurer. 

({iiii) In the absence of a decision that the appellee is to be re- 
sponsible for the primary defense and indemnification of the driver the 
only conceivable alternative is that the parties are co-insurers of the 
same loss. In the absence of any contractural provision which can be given 
effect here, and there is none, the only reasonable, fair and legal method 
to proportion the loss is equally, dollar for dollar, up to the applicable 
limits of the policies. 

(iiiii) At the very least, appellant and appellee are co-insurers 
of the same loss and must contribute according to the proportion which the 
applicable policy limits bear to the total available insurance. ” 


SUMMARY OF ARGUMENT 


Appellee insurer, whose policy is with the driver-defendant in the 
damage action, should be required to provide primary defense and indemnity 
to the driver. This is because appellant’s policy with the owner plainly 
conditions its coverage of the driver as an additional insured, making it 
only excess coverage, if there is **other insurance.’* Where this is true, 
effect must be given to that provision at the expense of a provision, 
similar in intendment in the appellee’s policy. This is the result of a 
majority at least of the decided cases. If that rule cannot be sustained 
as representing the result of a construction of the respective policies, it 
is justifiable because the driver is the actively negligent tortfeasor and 
the primary defendant in the damage action. In the face of an insoluble 
constructional riddle, created by these mutually repugnant provisions, the 


fact that the appellee’s policy was issued to the active tortfeasor is the 





overriding factor in the search for some solvent. Appellee should fairly 


be obligated to primarily defend and indemnify the driver since its policy 


was issued to him. 

There is no rule ‘*general’’ or **majority’’ which holds that the 
owner's insurer is the primary insurer. Any such ‘‘rule’’ has reference 
only to cases which were decided and are explainable on the basis of a 
construction of the contracts =e In the main those cases involved 
**proration’’ provisions in the policy issued to the owner, and **excess’’ 
provisions in the driver’s policy. It is settled law thata policy coverage 
conditioned so that it is to be prorated with ‘other insurance’”’ is primary 
insurance, if the other policy is conditioned so as to be only ‘‘excess”’ 
coverage. This is because there is no ‘‘other insurance’’ along with to 
prorate the former coverage. 

The policies here both contain provisions which make the coverage 
only excess so those cases involving pooraticn versus excess prbvislons 
shed no light on the problem here. 

There is no rational construction of the respective policies which 
can warrant a holding that appellant is the primary insurer. Appellant’s 
provision as to ‘*other insurance’’ is as ‘‘specific’’ as cciattlettan and is 
equally plain and unambiguous. There is no circumstance which should 
prompt a decision giving effect to appellee’s policy and denying eitienny 
to appellant's. 

If appellee is not to be held the primary insurer, the nly conceiv- 
able alternative is that we have an insoluble constructional problem which 
can only be resolved by holding appellant and appellee to be es-lasurase 
of the same loss. The only fair and legal method of contribution where 


such is the case is equally, dollar for dollar, until each policy is exhausted. 
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As the absolute minimum there should be proration according to the pro- 


portion which each policy limit bears to the total available insurance. 


ARGUMENT 





The vast majority of the cases involving conflicts of the general 
type before the court in this appeal were resolved and are explainable on » 
the basis of a construction of the insurance policies involved in those cases. 
For example, from the plain meaning of the terms and conditions of the 
policies, it might be clear that only one of the insurance companies party 
to the controversy covers the loss in question, so there can be no dispute 
as to primary or secondary coverage. United States Fidelity & Casualty 
Company vs. Church, 107 F. Supp. 683 (N.D. Cal. 1952). Or a construction a 
of the policies may reveal that both cover the loss in question but that one 
of the policies, and only one, conditions that coverage so that it is not 
available except as excess insurance if there is other valid and collectible 
insurance. The other policy provides unconditional coverage. By the 
express terms and conditions of the former policy the coverage is excess if 
there is other insurance which there is, and that other insurance is without 
any condition. Hence, obviously, the former policy must be held to be excess 
insurance and the latter primary insurance. This is the result of a very 
recent case where the facts with regard to the underlying damage action are 
quite similar to those involved in the damage action which gave rise to this 
proceeding. A garage provided an automobile as a temporary substitute for 
an automobile undergoing repair. The garage’s insurer covered the driver 


as an additional insured under the familiar omnibus clause, i.e., anyone 
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driving with the owner’s permission. The driver’s insurer covered him in 
the use of a temporary substitute automobile, but conditioned that insurance 
so that it would be excess if there was other valid and collectible insurance 
available to the insured. The garage owner’s insurer did not condition the 
coverage of the driver as an additional insured. As a matter of simple 
contract construction, the garage owner’s insurer was held to be the primary 
insurer and the driver’s insurer liable only for excess insurance. Allstate 
Insurance Company v. Urban, Ill. App. , 146NE. 2a 
387 (1958). 

In other cases, both policies plainly cover the loss in question, 
and both condition that coverage so that if there is other valid and collect- 
ible insurance there is to be proration according to the eon which 
the applicable policy limit bears to the total insurance available. In such 
cases both insurers are held to be the clear meaning of the policies and 
there is proration as provided for. Commercial Standard Insurance Co. vs. 
American Emp. Ins. Co., 209 F. 2d 60 (6th Cir. 1954). | 

There is another type case, decided and altogether explainable on 
the basis of a construction of the policies involved, which annex the 
situation where both insurers plainly cover the loss in question in the 
first instance, but condition the coverage of that loss with veapanE to the 
availability of other insurance in different ways. The background facts 
show that an accident occurred through the negligence of a driver of an 
automobile which he did not own. It is either a borrowed car in the usual 
sense, or he is driving at the owner's request, or itis a temporary sub- 
stitute automobile provided to the driver while his is being repaired. A 


policy issued to the owner of the car covers anyone driving with the 
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permission of the owner as an additional insured under the familiar ‘*omnibus 
clause.’’ A policy issued to the driver covers him while he is driving another 
automobile or a temporary substitute. The following standard automobile 
insurance clause is contained in both insurance policies, and is the only one 
pertinent in the case: 


**If the insured has other insurance against a loss 
covered by this policy the company shall not be liable under 
this policy for a greater proportion of such loss than the 
applicable limit of liability stated in the declarations 
bears to total applicable limit of liability of all valid 
and collectible insurance against such loss; provided, 
however, the insurance with respect to temporary substitute 
automobiles * * * or other automobiles * * * shall be 
excess insurance over any other valid and collectible insur- 
ance available to the Insured * * *,”’ 


A construction of this clause indicates that the owner’s insurer which 


covers the driver as an additional insured has going for him only a proration 


provision in the event there is other insurance, while the driver’s insurer 
has going for him the condition that its coverage of the loss in question is 
only to be excess in the face of other valid and collectible insurance. This 

is a case of proration versus excess, in other words. The result is compell- 
ing that there is no ‘other insurance’’ against which to prorate the insurance 
covering the driver as an additional insured under the policy issued to the 
owner, So that the owner’s insurer is the primary insurer, and the driver’s 
insurer is liable only for excess insurance according to the plain meaning 

of its policy with the driver. This is settled law. But, appellant desires 

to make it perfectly clear that it is only in this context that it can be 

said that there is any ‘*general rule’”’ or **majority rule’’ that the issuer of 
the policy to the owner of the car is the primary insurer, while the driver’s 
insurer is the secondary insurer. Appellant concedes that where the contest 


is between proration and excess provisions, the general rule is that the 
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policy containing only the proration provision is the primary insurer. This 
explains two cases cited by the appellee in its Memorandum of Points and 


Authorities in Support of Defendant’s Motion for Summary ludgmen » in the 


court below and which presumably will be relied upon by appellee in this 
court. Both General Insurance Company of America v. Western Fire & Cas- 
ualty Company, 241 F. 2d 289 (5th Cir. 1957), and Farm Bureau Mutual Auto. 
Ins. Co., v. Preferred Acc. Ins. Co., 78 F. Supp. 561 (W.D. Va. 1948), involve 
proration versus excess, and have nothing to do with the present problem. 
In United Services Automobile Association v. Russom, which follows the 
General Insurance Company case, in 241 F. 2d at page 296, and is written by 
the same judge, involves precisely the same policy terms and conditions as 
the General Insurance Company case. The court observes in note 11, on 
page 302: ‘*The type of case we have is cataloguedas Prorata v. Excess and 
the collected cases indicate an overwhelming acceptance of the gensent rule.*’ 
McFarland v. Chicago Express Inc., 200 F. 2d 5 (7 Cir. 1952) clearly 
destroys any notion that there is a general or majority rule that the insurer 
which issued the policy to the owner of the car and covers the driver as an 


additional insured is the primary insurer and the driver's insurer, the 


secondary insurer. In that case, a policy identical in every respect to ap- 


pellant’s policy was issued to the owner of the car. The driver's policy 
must have contained the same conditions as the appellee's in this case, but 
for some inexplicable reason the driver’s insurer urged only the proration 
portion of that condition upon the court. It is only that fact which prevents 
us from urging this case as an exact precedent in this case. In any event, 
the court decided that the excess provision must win out over the proration 
provision and this time in favor of the insurer whose policy was issued to 


the owner of the car. 
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If the case before this court on this appeal involved terms and 
conditions in the respective policies which were similar in import when 
put in juxtaposition to any of the aforementioned possible situations, 
appellant contends that the result would be clearly marked out. But, that 
is simply not the case. 

Turning then to the terms and conditions of the appellant’s and 
appellee’s policies, there is no dispute that in the first instance there 
is coverage of the loss in question under both. Appellant’s policy covers 
the driver of the automobile as an additional insured under an omnibus 
clause. Appellee’s policy, issued to the driver, covers the use of temporary 
substitute automobiles. The question here revolves around the effect of the 
conditions with respect to that coverage in the respective policies. Appel- 
lant’s policy contains the following condition: 

**13. Other Insurance. If other valid insurance 

exists protecting the Insured from liability for such 

bodily injury, sickness, disease or death or such injury 

to or destruction of property, this policy shall be null 

and void with respect to such specific hazard otherwise 

covered, whether the Insured is specifically named in 

such other policy or not; provided, however, that if the 

applicable limit of liability of this policy exceeds the 

applicable limit of liability of such other valid insurance, 

then this policy shall apply as excess insurance, against 

such hazard in an amount equal to the applicable limit of 

liability of this policy minus the applicable limit of 

liability of such other valid insurance.’’ 

Appellant contends that the decided weight of authority, and clear- 
ly the more recent cases, hold that when the policy issued to the owner of 
the car which covers the driver as an additional insured, contains a con- 
dition similar in import to the condition just set forth, the insurer of the 
driver is the primary insurer. In other words, at least wherever the policy 


issued to the owner of the car conditions the coverage of an additional in- 


sured, specifically one driving with the consent of the owner, so that it is 


t 
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to be excess insurance in the event the driver has other insurance, the 
driver’s other insurance is the primary insurance. And this is — even 
though the policy issued to him also provides that the coverage is to be 
excess if there is other insurance. Continental Casualty Company v. 
Suttenfield, 236 F. 2d 443 (5th Cir. 1956); Continental Casualty Company 
v. Weekes, 74 So, 2d 367 (1954 Fla cases); McFarland v. Chicago Express, 
Inc., 200 F. 2d 5 (7th Cir. 1952); American Automobile Ins. Co. v. Penn_ 
Mutual Ind. Co., 161 F. 2d 62 (3d Cir. 1947); Maryland Casual Co. v. 
Bankers Indemnity Insurance Co., 51 Ohio App. 323, 200 N.E. 849 (1935); 
Penn v. National Union Indemnity, 68 F. 2d 567 (5 Cir. 1934). 

In the Suttenfield case, Continental issued a policy to Hertz-Rent- 
A-Car, which contained the following condition: : 

“Il. The insurance does not apply to any liability 


for such loss as is covered on a primary, contributory, 


excess or any other basis by a policy of another company; 
a a 


Suttenfield rented a car from Hertz and was involved ina collision. 
Suttenfield was insured under a standard automobile policy of insurance 
issued by Travelers. The court held that Travelers’ policy covered the loss 
in question and was the primary insurance because of the condition contained 
in Continental's policy. Continental would be liable only for excess insurance. 
Appellant recognizes that two things about this case at first blush weaken 

it as a precedent here. First of all, the language of the policy condition 

is different, and specifically refers to other insurance which surperis to 

be only excess. However, appellant contends that the scope and intendment 

of the policy condition in appellant’s policy is absolutely identical to 


this provision. It provides that if there is other insurance the policy is 


**null and void.’’ It is noteworthy that the court in the Suttenfield case 
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treated the Continental policy condition as meaning that the coverage was 
to be excess only, which is what appellant’s policy expressly provides. 

In Continental Casualty Co. v. Weekes, supra, the court had before 
it a policy provision identical to the one in the Suttenfield case. In holding 
that the trial court should have given effect to that provision the court 
discussed the McFarland v. Chicago Express, supra, which involved a 
provision exactly similar to the one contained in the appellant’s policy. 

The court held that the two were indistinguishable in intent. 

Secondly, — no mention made in the Suttenfield case of the 
excess insurance clause in the Travelers’ policy. The Travelers’ policy 
was clearly the standard automobile insurance policy. This is clear from 
the portions of the policy set forth in the opinion which are identical to the 
provisions of the appellee’s policy. Therefore, we may assume that it 
contained precisely the same conditions as appellee’s policy but that this 
did not prevent a ruling that the driver's insurer was the primary insurer. 

It is also true in McFarland v. Chicago Express, Inc., supra, 
the identical provision contained in the appellant’s policy making the coverage 
excess only was opposed only by a provision calling for proration in the 
event there was other insurance. As mentioned above, the same provision 
as is contained in appellee’s policy making the coverage only excess must 
have been contained in Hartford’s policy in the McFarland case. It is purely 
conjectural why it was not urged upon the court. Appellant contends that 
it would not have made any difference. 

An emerging majority rule can be derived from the cited cases 
when the policy issued to the owner of the automobile contains a condition 
making the coverage of a driver as an additional insured only excess insur- 


ance if there is other insurance, the insurer whose policy was issued to the 
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driver and covers him in the use of the automobile, is the primary insurer 
regardless of how that policy conditions the coverage to the driver. 


a 


Appellant recognizes that the argument advanced in Part I first 
sets out to show that these cases involving disputes between insurance 
companies are primarily to be resolved by the devices of contract construc- 
tion and that most of them are explainable on that basis, and then proceeds 
to invoke an emerging **majority rule’’ which does not seem to be based on 
a construction of the respective contracts at all. Appellant contends that 
there is an insoluble impasse reached when an attempt is made to reach a 
result in this case by the ordinary road of construing the contracts of 
insurance. For depending upon which policy one begins with one can arrive 
at the conclusion that the other is the primary source of on The 
condition contained in appellant's policy has already been set forth at page 
12. It makes the coverage only excess if there is other valid and eolisetiiile 
insurance. The reasoning then is that since the additional ———! the 
driver, has other insurance which covers him in the use of a temporary 
substitute vehicle, appellant’s insurance is only excess. The impasse is 
reached however, when one looks to the appellee’s policy. Therein is 
found the following: | 

ek the insurance with eer to temporary 

substitute automobiles under Insurance Agreement IV 

* %* * shall be excess insurance over any other valid 

and collectible insurance.’’ . 

Since this coverage is made excess if there is other insurance, 
and there is, so goes the reasoning, since the insured is an additional in-~ 
sured under the policy issued to the owner of the vehicle, the other insur- 


ance is the primary insurance. Or put another way, the effect of the 
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conditions making the coverage only excess if there is other insurance is 
that there is no ‘‘other insurance’’ within the meaning of either policy, 
depending upon which one one begins with. The reasoning in either case is 
entirely circular. 

What justification then for a general rule that if the policy issued 
to the owner of the car covers the driver as an additional insured, but so 
conditions that insurance as to make it only excess if there is other insur- 
ance, then the insurer whose policy was issued to the driver and covers him 
in the use of the automobile is to be the primary insurer? And this despite 
the fact that the policy issued to the driver also so conditions that coverage 
as to make it excess if there is other insurance? 

The overriding consideration in cases of this kind, which adequately 
serves as a rationale for a general rule makes the insurer whose policy was 
issued to the driver primarily obligated to defend and indemnify the driver, 
is that that insurer issued its policy to the actively negligent tortfeasor, 
the primary defendant in the damage action. Appellant contends that this is 
an eminently reasonable way to solve the constructional riddle created in 
these cases. 

This viewpoint has been articulated in some of the cases which we 
have cited as evidencing the general rule which we suggest. American Auto- 
mobile Ins. Co. v. Penn Mutual Ind. Co., 161 F. 2d 62, (3d Cir. 1947); 
Maryland Casualty Co. v. Bankers Indemnity Insurance Co., 51 Ohio App. 
323, 200 N.E. 849 (1935 ); Penn v, National Union Indemnity Co., 68 F. 2d 
567 (5th Cir. 1934). 

There are other considerations which support the conclusion that 
the appellee, as the insurer whose policy was issued to the primary defendant, 
the only real tortfeasor, should be obligated to provide that defendant with 


qo 


4 


a 

primary insurance. Taking the insurers out of the case, it is clear that 
the owner of the car would have indemnity rights against the driver, since 
the owner is liable in a case of this kind only by operation of the law. The 
negligence of the driver is imputed to him. Title 40, Section 424, D.C. 
Code, 1951. In such a situation the one who is made liable for the negligence 
of the active tortfeasor has indemnity rights against him. This is precisely 
the same right which the master has against the negligent servant. Now, 
bringing the insurers back into the picture, the insurer of the. owner who 
is made liable by operation of law, would be subrogated to the rights of 
the owner of the automobile. .§ This would give the owner's insurer indemnity 
rights against the driver. Maryland Casualty Co. v. Hubbard, 22 F. Supp. 697 
(S.D. Cal. C.D. 1938); see Washington Gas Light Co. v. District of Columbia, 
161 U.S. 316, 327. Of course, if the primary tortfeasor is an addictions 
insured without condition of any kind in the policy with the owner of the 
automobile the insurer would not have indemnity rights against him. But, 
appellant contends that since appellant makes it plain in its policy that if 
there is other insurance covering the driver, the policy to that extent is 
mull and void, appellant must be considered to have preserved its rights of 
indemnity, acquired by subrogation, against the driver. If effect is given 
to appellee’s policy with the driver to the extent that the condition as 
to other insurance makes its coverage here only excess, the driver will be 
without coverage when proceeded against for indemnity. Appellee’s policy 
should not be interpreted as creating that unintended hardship. 

Finally, appellant contends that the insurer whose policy has 
been issued to the driver should be obligated to provide primary insurance 


in the event of a constructional deadlock because experience teaches, as 


insurance companies well know, that the incidence of accidents is determined 
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largely by the identity of the drivers. Appellee is in a far better position 
here to control this aspect of the policy’s issuance, and should fairly be 


required to provide primary insurance to the driver it insured. 
III 


Although we have no written opinion detailing the reason for the 
disposition of the motions below, the trial judge gave the impression that 


his ruling in favor of the appellee was based upon a construction of the 


respective insurance policies, and that in his view, the appellee's policy 


was more ‘‘specific’’ and hence entitled to be given effect over the appellant's 
policy. The appellant holds the highest regard for the wisdom and ability 
of the learnedtrial judge, but respectfully contends that such a view is 
totally wnsupportable. 

At the risk of making this brief tedious to this Honorable Court, 
it is necessary to once again refer to the pertinent provisions in the policies 
to which this ruling applies. Appellant’s policy provides: 


**13 Other Insurance. If other valid insurance exists 
protecting the Insured from liability for such bodily injury, 
* * %*, this policy shall be null and void with respect to such 
specific hazard otherwise covered, whether the Insured is 
specifically named in such other policy or not; however, 
that if the applicable limit of liability of such other valid 
insurance, then this policy shall apply as excess insurance 
against such hazard * * * 


Appellee’s policy provides: 


**20. Other Insurance -- Coverages A, B, D, E, F,G, 
H, Il andj: If the insured has other insurance against a loss 
covered by this policy the company shall not be liable under 
this policy for a greater proportion of such loss that the ap- 
plicable limit of liability stated in the declarations bears to 
the total applicable limit of liability of all valid and collect- 
ible insurance against such loss; provided, however, under 
coverages A and B the insurance with respect to temporary 
substitute automobiles under Insuring Agreement IV or other 
automobiles under Insuring Agreement V shall be excess 
insurance over any other valid and collectible insurance.’’ 
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Now an examination of these provisions demonstrates that appellee's 
provision as to ‘‘other insurance’’ is not more ‘‘specific’’ in any accepted 
meaning of that term as known to judicial contract construction “d as to give 
it an efficacy which is not to be attributed to the appellant’s secdetaie. 
Both plainly and unambiguously have the same meaning and intendment when 
applied to the facts underlying this case. Appellee’s policy first provides 
for proration if there is other insurance, but as to temporary substitute 
automobiles the coverage is to be only excess if there is other insurance. 
This latter provision is specific only because appellee saw fit to provide gen- 
erally for onlyproration, but to provide for excess coverage in two ‘‘specif- 
ic’* instances. As the cases testify these two situations comprise the over- 
whelming number of conflicts between insurers so one should not be tempted 
to favor the appellee for its generosity in providing for vroration tx other 
cases. Be that as it may, it is clear that appellee was exercising its free 
right to contract as it saw fit and in so doing found it necessary to become 
**specific’’ in order to create exceptions to the generally provided for pro- 
ration. | 

On the other hand, appellant, also in the exercise of its free right 
to contract as it saw fit, coniittiobad.all of its coverage so that it would be 
excess if there was other ineueanee, To do this appellant did not have 
to become ‘‘specific.’’ That is, of vives, unless it is suggested that 


appellant spell out every possible situation that might arise. 


The only case which offers any solace to the view that the appel- 


lee’s policy is to be given effect while the same effect is not to be given to 
a provision in the appellant’s policy which clearly means and intends the 
same thing, is Zurich General Accident & Liability Ins. Co. v. Clamor, 


124 F. 2d 717 (7th Cir. 1941). It is not clear from the opinion why 
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the court thought one of the policies was more specific than the other 

in a way which would justify a holding that one was to be the primary in- 
surance and the other excess. The case lacks anything remotely resembl- 
ing a considered analysis of the problem. It is cursory and summary and 

its weaknesses are exposed by a moment’s reflection upon the respective 
policies. The court’s conclusion was that the policy similar to the appellee's 
here was **. . . at least more specific’’® than one similar to the appellant’s. 

The only rule as to things specific and those general known to ap- 
pellant which applies to this area of conflict, although it clearly has no 
pertinence here, is a rule which has been applied by some courts, that 
if the coverage of one policy is specific as to the loss in question, it will 
be primary insurance, and the policy which is only general liability insur- 
ance will be excess. Hartford Steam Boiler Inspection & Insurance Co. v. 
Cochran, 26 G. App. 288, 105 S.E. 856, where one of the policies provided 
for general liability insurance, and the other covered the specific loss in 
question, the explosion of a boiler. In Ranallo v. Hinman Bros. Const. 

Co., 49 F. Supp. 920 (N.D. Ohio E.D. 1942), the court held that a policy 
issued on a specific truck would not for that reason be held to be primary 
insurance over a general liability policy issued to the same insured. Thus, 
even this is not a generally accepted rule. 

The court in Oregon Auto. Ins. Co. v. United States Fidelity & 
Guaranty Co., 195 F. 2d 958 (9th Cir. 1952), made short shrift of the ques- 
tion of specific versus general when faced with a constructional problem 
essentially the same as in the Zurich case. The same thing can be said 
about the policies in this case as said there: ‘**The two policies appear 
to us to be equally specific, and no difficulty whatever would be encountered 


in applying either to the facts if the other did not exist.”’ 
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As has been pointed out above, it cannot be decided that the ap- 
pellee’s insurance is only to be excess by reasoning to the effect that 


* 


Since there is ‘‘other insurance’’ covering the loss in question, of course 
meaning appellant’s policy covering the driver as an additional insured, 
the appellee’s coverage is only excess. This ignores the excess provision 
in the appellant’s policy. It is circular reasoning of the kind referred to 
in Continental Cas. Co. v. Weekes, 74 So. 2d 367 (1954 Florida sila, The 
appellant’s policy in that case contained a provision similar in nee, 

as the case points out, to the provision used by the appellant here in its 
policy. The appellee’s policy in the Weekes case contained a provision 
Similar to the one contained in the appellee's policy here. The trial court 
held that the appellant was obligated to provide primary insurance. On ap- 
peal, the court pointed out that to accomplish this result you have to ignore 
the same provision in the appellant’s contract. The Oregon Auto Ins. Co. 
case, Supra, points out that it all depends upon which policy one reads 
first. In the Zurich case, supra, the court said, it is like trying to decide 
which came first, the chicken or the egg. 

Finally, there is nothing to call for resolving this constructional 
enigma in such a way which makes the appellant the primary insurer. As 
noted in section I of this argument, there is no majority rule that the 
owner’s insurer is the primary insurer. On the contrary, at least in result, 
where there is a contract conflict of the kind we have here, the general rule 
emerging is that the driver’s insurer is the primary insurer, and this is 


supported by reason. 


IV AND V 


Appellant would not have the temerity to suggest, and presumably 


not appellee, that the court should conclude that there is no coverage of the 
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loss in question. This would be an unintended absurdity, as one court put 

it. Lf there is to be no decision that appellee is the primary insurer because 
of the precedents and because its policy was issued to the actively negligent 
tortfeasor and primary tortfeasor, the only conceivable conlusion is that 

the parties are co-insurers and obligated to contribute as such to the loss, 
for there is no basis involving a construction of these policies or other- 
wise which justifies holding the appellant to be the primary insurer. The 
question then becomes one of the method of proportioning the loss between 
the insurers. 

Appelant contends that in the absence of any contractual provision 
detailing another method to be followed, the only fair, reasonable and legal 
method of proportioning the coverage between appellant and appellee is 
equally, dollar for dollar, until the applicable limits of liability on each 
policy are exhausted. Where both companies’ policies contained other 
insurance provisions calling for proration, the court held that each would 
be liable for one-half of the damages. Globe Indemnity Co. v. Sulpho-Saline 
Bath Co., 299 F. 219 (7th Cir. 1924). A fortiori, if there is no contractual 
provision to the contrary, the apportionment should be made in the same 
way. Appellant believes that proration according to the proportion which 
the applicable liability limits of the policies bear to the total insurance 
available is a contractual innovation. In any event, at least appellant is 
entitled to a decision that this latter type proration be followed as the 


solution to the dispute between the respective insurers. Oregon Auto Ins. 
Co. v. United States Fidelity & Guaranty Co., 195 F. 2d 958 (9th Cir. 1952). 
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CONCLUSION 

The rule emerging from the decided cases is that if there is 
duplicate coverage of the type loss here in question, and both coverages 
are similarly conditioned, making them only excess coverage if there is 
other insurance, the provision to that effect in the policy Te the 
owner of the automobile is to be given priority. The insurer of the driver 
is the primary insurer, and this is entirely supportable since the driver is 
the actively negligent tortfeasor and primary defendant. | 

No rule of law arbitrarily makes the owner's insurer the primary 
insurance and no reason commends such a result. The policies in question 
cannot rationally be construed in a way which leads to that sueult. 

At least the provisions are mutually repugnant, canceling each 
other out, producing a situation where there is duplicate ——e of the 
same loss. This calls for equal contribution, or proportionate apportion- 
ment. , 

Based upon the foregoing authorities and argument, it is submitted 
that this Honorable Court should reverse the judgment of the court below 
and grant the relief sought, namely: (1) that the coverage of appellant is 
secondary insurance as to Carl Ray Kilmer in view of Kilmer’s contract 
of insurance with the appellee; or (2) that appellant’s overage and that 
of appellee are co-insurance so that there should be equal payments by 
each subject to the limits of the coverage of each or prorationed between 
the companies; and (3) that since Fireman's Fund's coverage of Kilmer 


is primary the duty to defend Kilmer in Civil Action No, 2152-56 is like- 


wise that of Fireman’s Fund; and (4) that appellant, Employers be given 
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leave to withdraw its appearance in Civil Action No. 2152-56 as to Carl 


Ray Kilmer only. 


Respectfully submitted, 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 14, 376 


THE EMPLOYERS' LIABILITY ASSURANCE 
CORPORATION, LIMITED, A Corporation 


Appellant 
Vv. 


FIREMAN'S FUND INSURANCE GROUP, 
A Corporation 


Appellee . 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF CASE 


Inasmuch as appellant's statement of the case contains much 


that is not of record before this Court, and therefore improper as a 
basis of decision, appellee must restate the case. 


On May 1, 1956, Carl Ray Kilmer while driving a temporary 


substitute automobile owned by Call Carl, Inc. (hereinafter called Call 


Carl) was involved in an accident in the District of Columbia with an 
automobile driven by one William H. Anderson. Asa result of this 
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accident Helen Lesser, a passenger in Anderson's automobile, was 
injured and subsequently brought Civil Action No. 2152-56 in the United 
States District Court for the District of Columbia demanding damages 
in the sum of $350, 000. 00 from Anderson, Call Carl and Kilmer (p. 1, 
appellee's crossclaim, R.9-10; admitted in reply, R.13). 


On the date of the accident Call Carl had in force a 'Compre- 
hensive Liability Policy" with the Employers Liability Assurance 
Corporation Limited (hereinafter called Employers), (par.4, complaint, 
R.2; admitted R. 13), and Kilmer had an "Automobile Policy" with 
Fireman's Fund Indemnity Company (hereinafter called Firemans (par. 
5, complaint, R.2; policy admitted, R.13). 


Under Employers policy, wherein Call Carl was the assured, 
it agrees under Coverage A: 


"To pay on behalf of the Insured all sums which the 
Insured shall become obligated to pay by reason of 
the liability imposed upon him by law for damages, 
including damages for care and loss of services, be- 
cause of bodily injury, sickness or disease, including 
death at any time resulting therefrom, sustained by 
any person or persons arising out of the ownership, 
maintenance or use of any automobile." (R. 6B) 


The "Insured" is defined in Employers policy as: 


"The unqualified word 'Insured' includes the named 
Insured and also includes * * * under Coverages A 
* * *, any person while using an owned automobile 
* * * provided the actual use of the automobile is 
with the permission of the named Insured * * *" 
(R. 6B) 


The "other insurance" clause of Employers Policy provided: 


"13. Other Insurance. If other valid insurance exists 
protecting the Insured from liability for such bodily 
injury, sickness, disease or death or such injury 
to or destruction of property, this policy shall be 
null and void with respect to such specific hazard 
otherwise covered, whether the Insured is specifi- 
cally named in such other policy or not; provided, 
however, that if the applicable limit of liability of 
this policy exceeds the applicable limit of liability 
of such other valid insurance, then this policy shall 
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apply as excess insurance against such hazard 

in an amount equal to the applicable limit of 
liability of this policy minus the applicable limit 
of liability of such other valid insurance." (R. 6C) 


Under the above provisions Kilmer, the driver of the automobile 


owned by Call Carl, was an insured under Employers policy at the time 
of the accident. . 


Kilmer was the named insured under Firemans policy which 
provided coverage in pertinent part as follows: 


"Coverage A--Bodily Injury Liability. To pay on 


behalf of the insured all sums which the insured 
shall become legally obliged to pay as damages 
becapse of bodily injury, sickness or disease, in- 
cluding death at any time arising therefrom, sus- 
tained by any person, caused by accident and 
arising out of the ownership, maintenance or use 
of the automobile." (R.13A) 


The automobile described in the Firemans policy was a 1952 
Ford owned by Kilmer which was undergoing repairs at Call Carl at 





the time of the accident. The Firemans policy, however, provided 
additional coverage to Kilmer when he was driving a "temporary sub- 
stitute automobile". This was done in the definition of "automobile" 
contained in Insuring Agreement IV of the Firemans policy in pertinent 
language as follows: | 


"* * * the word ‘automobile’ means: *** 

(3) Temporary Substitute Automobile--under 
coverages A, * * *, while temporarily used 
as a substitute for the described automobile 
when withdrawn from normal use because 
of its breakdown, repair, servicing, loss 
or destruction."" (R. 13B) 


A provision of Firemans policy which was a "condition" of 
coverage was in pertinent part as follows: | 


"19. Other Insurance--Coverages A, * * * If the 
Insured has other insurance against a loss 


covered by this policy the company shall not 
be liable under this policy for a greater pro- 
portion of such loss than the applicable limit 
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of liability stated in the declaration bears to 

the total applicable limit of liability of all 

valid and collectible insurance against such 

loss; provided, however, under coverages A 

* * * the insurance with respect to temporary 

substitute automobiles under Insuring Agree- 

ment IV * * * shall be excess insurance over 

any other valid and collectible insurance." 

(R. 13D) 
Thus Kilmer was afforded certain coverage by Firemans while driving 
the automobile owned by Call Carl while his automobile was being re- 


paired. 


The case revolves around the order in which these two in- 
surance policies are required to answer on behalf of Kilmer to the suit 
by Lesser or, to put it in the language of the law, which policy affords 
primary and which excess coverage. 


The attorneys for Employers duly answered Lesser's complaint 
on behalf of both defendants Call Carl and Kilmer. (R. 7) Some time 
later, Firemans having refused Employers demand that it assume 
primary coverage of defendant Kilmer (par.7, answer R.9), Employers 
filed this declaratory judgment action. 


The Court below, by order dated January 9, 1958, (R.13), 
granted appellee's motion for summary judgment (R. 11-12) and denied 
appellant’s cross motion for summary judgment. (R. 12) 


SUMMARY OF ARGUMENT 


Appellee here urges that the insurance policies here involved 
must be construed as any other contracts. Appellee states that the 
overall scheme and purpose of the two policies indicate that the exten- 
sion of coverage to Kilmer by appellee in an excess amount only should 
be given effect over the general language used by appellant in an attempt 
to "escape" liability; that this result is dictated by reason and decided 
cases. 


H) 


Appellee urges that the appellant's position is unsound. Appel- 
lant erroneously construes the policies in question and the cases cited 
to support its construction are not in point or unpersuasive. Appel- 
lant's attempt to abandon interpretation of the policies and impose upon 
the parties a new concept of liability is unwarranted in principle and 


law, and, if not, would not necessarily support its position. . 


ARGUMENT 
I 


INSURANCE POLICIES MUST BE CONSTRUED 
AS OTHER CONTRACTS. 


A. The Setting of the Problem. 


At the outset it will facilitate the presentation in this brief to 
identify the parties and the pertinent contract clauses by the phraseology 
generally used by the courts and law writers in dealing with the problem 
here involved. Call Carl was the owner of the car driven by Kilmer. 
Call Carl was the named insured in Employers policy. Employers 
policy contained an omnibus clause whereby Kilmer, as a driver with 
permission of the automobile owned by Call Carl, was an additional in- 
sured under Employers policy. Kilmer, the driver, was the named 
insured under the Firemans policy, and coverage under this policy was 
extended to protect Kilmer but with an express qualification that it be 
excess coverage, when, as here, Kilmer was driving a temporary sub- 
stitute automobile. Both policies had "other insurance" clauses. These 
clauses have received the attention of the courts and the text writers 
and for purposes of convenience such clauses are generally cataloged 
as either "escape", "prorata", or "excess". 


The type of "other insurance" clause in Employers policy is 
generally described as an "escape" clause while that in Firemans policy 
is described as an "excess" clause. Contests revolve around which of 
the two seemingly, but really not, inconsistent clauses will be given full 
effect--or to rephrase the problem, which policy affords primary 
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coverage and which only excess coverage. The applicable limits of 
the primary policy are, of course, exhausted before coverage of the 
excess policy is utilized. It is in the framework of the legal relations 
just described that this brief will show that the obligation of Employers 
is primary and that the judgment below should be affirmed. 
B. Interpretation and construction of the 
two policies here involved favor appellee. 

The problem here presented is one of construction of two in- 
surance contracts in relation to each other. The respective contracts 
should be interpreted to effectuate their purposes and in accordance 
with the intent of the parties. Stinson v. New York Life Ins. Co., 
(1948) 83 U.S. App. D.C.115,117, 16 F.2d 233,235. The cases in this 
field declare that the language of the policies must govern. ; 


In cases of this type there is too often a deplorable tendency to 
abandon familiar rules of construction, in order to reach some result 
which a court thought desirable. In the case of American Surety Co. of 
N.Y. v. American Indemnity Co., (1950), 8 N. J. Super 343, 72 A. 2d 
798,799, a case of prorata versus excess coverage, Judge Jayne of the 
New Jersey Superior Court in an elaborate opinion warned against this 


tendency in the following language: 


"My consideration of this case has stimulated my 
appreciation of the comment made by Mr. Justice 
Trenchard in Grollimund v. Germania Fire Ins. Co., 
82 N.J.L.618, 83 A.1108, L. R.A. 1915B, 509 (E. & A. 
1912). He said (82 N.J.L. on page 621,83 A., on page 
1109): ‘Questions of contribution between coinsurers 
have caused much trouble in the courts, a large part of 
which has arisen through efforts to equalize equities 
outside of the contracts. This trouble is lessened if the 
parties are left with their contracts as they themselves 
have made them.” 

Le The policies properly interpreted, require 


giving full effect to the excess clause in 


McFarland v. Chicago Express, Inc., 7 Cir. (1952) 200 F.2d 5, 7; Zurich 
General Accident & Life Ins. Co. v. Clamor, 7 Cir. (1941), 124 F.2d 717, 720. 
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appellee's policy. 


Analysis of the over-all scheme and purpose of the two policies 


makes it abundantly clear that the excess clause of Firemans policy 


should be given full effect as an excess clause for the following reasons: 


a. 


Cs 


To hold Employers policy primary is to effectuate 
its purpose as it was written generally to afford 
broad and basic coverage to anyone driving a Call 
Carl car, whereas the Firemans policy was pri- 
marily to cover the operation of the specific and 
identifiable automobile owned by Kilmer and was 
only extended to protect Kilmer when he was 
driving another automobile under very special and 
limited conditions and, in so far as pertinent to 
this situation, then extended expressly on an ex- 
cess basis only. | 
It is specifically excess while Employers policy 
only generally seeks to "escape" liability. 


Reason supports this construction. 


The following table shows the points of comparison between the two 


policies here involved and the coverage which is extended by each. 


Comparison of Applicable Provisions of the Two | 


Policies Involved 


Employers Policy Firemans Policy 


Type of Policy 


is Comprehensive liability 1. Automobile policy 

policy. | 
Automobile Coverage | 

2. To pay damages on behalf of the 2. To pay damages on behalf 
named insured "arising out of of the named insured 
the ownership, maintenance or "arising out of the owner- 
use of any automobile." (emphasis ship, maintenance or use 
added ) of the automobile." 


(emphasis added) 
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Not limited to "accident" 3. Limited to “accident” 
Named Insured 
4. Kilmer 
Additional Named Insured 


Kilmer, by virtue of in- 
surance provided by omnibus 
clause when driving with per- 
mission of Call Carl. 


Coverage While Driving a Temporary Substitute Automobile 
None specifically provided 6. Provided under insuring agree- 


Call Carl 


5. None applicable 


--basic coverage extended 
to "use of any automobile” 
and thus coverage would be 


ment IV, (a)(3), but expressly 
limited to excess coverage by 
par. 19 of conditions. 


provided for the use of, among 
other things, a temporary sub- 
stitute automobile. 


Policy Provisions Affording Protection 
to Kilmer at Time of Accident Here Involved 


Basic coverage, andomnibus 7. Additional coverage under tem- 
clause (driving with permis- porary substitute automobile 
sion clause) but generally clause, but expressly condi- 
conditioned as null and void tioned as excess if other valid 
if other valid insurance insurance present. 

present. 


Other Insurance Clause 


General clause making cover- 8. Specific clause making the 
age nuli and void if "other coverage excess in event insured 
valid insurance" exists pro- driving temporary substitute 
tecting insured--an escape automobile--an excess clause. 
clause. 
a. It will effectuate the purposes of the parties 

to give full effect to the excess clause in 

appellee's policy. 
The purpose of these clauses and the general purpose of the in- 

surance itself is indicative of the proper construction of the policies. 


Employers wrote a "comprehensive liability policy" covering Call Carl 


for damages arising out of the "use of any automobile" (emphasis added). 


By terms of the policy this coverage was extended to anyone driving 
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any automobile with permission of Call Carl (par. I, Insuring Agree- 
ment, R.6B). Then the policy, as an after-thought so to speak, pro- 
vided in the most general language that if anyone covered by the policy 
had other valid insurance that would satisfy any claim, Employers 
would not have to answer at all until the other insurance was exhausted. 
In other words, it provided for itself an "escape" clause. It even went 
so far as to provide that if the other insurance came into effect that the 
amount of its coverage as excess insurance would be reduced by the 
amount of the other insurance. By such fortuity as the presence of 
another insurance policy Employers thus sought to escape all its li- 
ability, or a portion of its liability, which had been in the first instance 
willingly undertaken and upon which it had accepted its premium. 


An examination of the Firemans policy of automobile insurance 
shows its essentially different characteristics. In the first place, 
coverage was afforded to Kilmer only with respect to the automobile 
owned by Kilmer--not any automobile. Then as a part of an extension 
of coverage Firemans policy provided that when Kilmer's automobile 
was in a garage for repairs it would afford coverage to Kilmer while 
driving a substitute automobile but expressly conditioned this additional 
coverage as excess insurance. The policy provided that "the insurance 
with respect to temporary substitute automobiles shall be excess in- 
surance." It should be noted that of the three categories of the vehicles 
to which coverage is extended in Firemans insuring agreement IV it is 
only the temporary substitute automobile which is made excess coverage 
by paragraph 19 of Firemans policy (R.13B, 13D). Thus by all stan- 
dards of construction this was a condition under which the additional 
coverage was afforded to Kilmer and a condition expressly limited to 
the situation presently before the Court. The premium was based upon 
this reduced exposure. This was not an effort by Firemans to "escape" 
liability but was, on the other hand, an effort to afford additional pro- 
tection to Kilmer in a specific situation and should be given effect pre- 


cisely as written. 
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While superficially, it might appear that both policies covered 
the same loss, examination of the coverage discloses that at the point 
of contact only one policy can be required to respond first. No one . 
would urge that the injured party could recover from both for the same 
damage and thus secure a double recovery, nor would anyone urge that 
neither is liable. As the Supreme Court of Pennsylvania said in the 
case of Grasberger v. Liebert & Obert, (1939), 335 Pa. 491, 6 A. 2d 92, 

926, 122 A.L.R. 1201: 


"It is clear that this [the excess clause ] and the 
Threshermen policy [with the escape clause] cover 
different losses, or at least different parts of the 
same loss. They do not have identity of scope*" 


The Supreme Court of Minnesota, in holding the "escape" insurer pri- 

marily liable over an "excess" insurer, in the case of Commercial 

Casualty Ins. Co. v. Hartford Accident & Indemnity Co. , (1934), 190 
Minn. 528, 252 N. W. 434, 435, on rehearing, 253 N. W. 888, said: } 


"The two policies did not cover the same risk 
with enough identity of scope and purpose to be 
concurrent.” 

Thus, the Court is forced to determine from the terms of the 


contracts the meaning and effect of the two opposing clauses. 


There is, moreover, something repugnant about the other 
insurance clause in the Employers policy. Note that it not only attempts 
to escape liability on the fortuitous happenstance that there is some 
other insurance in the case, but its extension of excess coverage after 
the other insurance is exhausted is grudgingly given as the Employers 
coverage is then only "in an amount equal to the applicable limit of li- 
ability of this policy minus the applicable limit of liability of such other 
valid insurance" (Par.13, R. 6C). Assume appellant's policy pro- 
vided coverage in the amount of $25, 000 and Firemans coverage was 
$20, 000. If appellant is correct, that Firemans coverage should be 
first exhausted, Employers full liability would be only $5,000. This 
result no doubt accounts for classifying this type of "other insurance” 
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clause as an "escape" clause and the disfavor in which it is held by the 


courts. 


Firemans policy on the other hand remains fully available to 
its assured whether exhausted primarily or as excess insurance. 
Certainly the intention of Call Carl was that Employers would respond, 
if need be, to the full amount of the coverage purchased. To give effect 
to Employers coverage as primary would effectuate that purpose and 
not deprive either insured of the policies both have paid for. 


b. Appellee's specific language should 
be favored over appellant's general 


language. 


The specific and definite excess clause in appellee's policy 
Should be given effect over the general and indefinite escape clause in 
appellant's policy. This point alone justified the Seventh Circuit in 
holding that the excess clause should prevail and that the coverage with 
the escape clause should be primary, Zurich General Accident & 
Liability Ins. Co. v. Clamor, 7 Cir.(1941), 124 F.2d 717, which is 
discussed in more detail at page 15 herein. Specificity was also 
controlling in appellee's favor in the case of Commercial Casualty Ins. 


Co. v. Hartford Accident & Indemnity Co. (1934), 190 Minn. 528, 252 
N. W. 234, on rehearing 253 N. W. 888, discussed at page 21 herein. 


c. Reason supports appellee's contention. 


Reason supports the analysis here urged. Kilmer and other 
customers pay the premium on appellant's comprehensive policy 
through their patronage. It is not right that, in addition to paying for 
their individual coverage they should be required to provide a garage 
owner with coverage which in the event of an accident in which they 
are involved is "null and void."' The burden of business risk should 
fall on the business creating the risk. The garage benefits by lending 
automobiles in substitution of one being repaired by the garage. This 
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is a regular business practice. The risk involved in such a benefit to 
the garage can best be measured by those in the business and those 
who underwrite that business. The individual and his underwriter is 
ill-equipped to appraise the infrequent occasions when its insured 
drives a temporary substitute automobile. Such an automobile may be 
a different make or model. Its operation may be unfamiliar, and its 
mechanical condition uncertain. Under these conditions, when the 
individual insurer takes such a risk only on an excess basis, courts 
should be reluctant to impose upon that insurer a risk not bargained 
for between the parties. 


2. The decided cases support appellee’s position. 


In the cases where the courts have interpreted two insurance 
policies both affording coverage, each in the absence of the other, one 
covering the owner with an omnibus clause and an escape clause (as 
Employers does here) and the other covering the additional insured as 
excess only (as Firemans does here), the majority rule gives effect to 
the excess clause and holds that the policy containing the "escape" 
clause affords primary coverage. 


Appleman in his authoritative text, Insurance Law and Practice, 
Vol. 8, Section 4914, pages 333-334, recites the rule and the rationali- 
zation of the law in this field as follows: 


"It has been held that where the owner of an 
automobile or truck has a policy with an omnibus 
clause, and the additional insured also has a non- 
ownership policy which provides that it shall only 
constitute excess coverage over and above any 
other valid, collectible insurance, the owner's 
insurer has the primary liability. In such case, 
the liability of the excess insured does not arise 
until the limits of the collectible insurance under 
the primary policy have been exceeded. It should 
be noted that under this rule, the courts give no 
application to the other insurance clause in the 
primary policy, which provides that if the addi- 
tional insured has other valid and collectible in- 
surance, he shall not be covered by the primary 
policy. That is because the insurance under the 
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excess coverage policy is not regarded as other 

collectible insurance, as it is not available to the 

insured until the primary policy has been exhausted. 

Or to put it another way, a non-ownership clause 

with an excess coverage provision, does not consti- » 

tute other valid and collectible insurance, within 

the meaning of the primary policy with an omnibus 

clause." 

A late annotation in the American Law Reports (46 A. L. R. 2d 
1163, 1164-1165) recites the rule as follows: 


"* * * in the greatest number of cases the 

conflict between a ‘no liability’ clause and an 'ex- 

cess insurance’ clause has been resolved by im- 

posing liability on the insurer issuing the no 

liability policy * * *" 

The application of the rules enunciated to the policies herein 
issued is especially persuasive. Both policies provide for coverage 
within their limits but because they do it is necessary to examine the 
other insurance clauses, to determine which is primary. Employers 
policy provides that "if other valid insurance exists * * * this policy 
shall be null and void as to such specific hazard covered*." It is neces- 
sary then to see whether Firemans policy is "other valid insurance." 
Firemans policy as to the specific hazard of operating a temporary 
substitute automobile is expressly stated in a proviso in paragraph 19 


of the conditions of Firemans policy to be "excess insurance over any 


other valid and collectible insurance."' Hence as to the specific hazard 
of driving a temporary substitute automobile, and that is the only ques- 
tion presented by the facts in this case, Firemans does not provide 
“other valid insurance" and Employers policy is primary. 


The decided weight of the cases uphold the rule that the policy 
with the "escape" clause is the primary insurance over that of the ex- 
cess coverage. In the following cases this rule has been followed where 
the contest has been between two policies covering the operation of 
motor vehicles and where the clauses may be cataloged as "escape" 
versus "excess." Zurich General Accident & Life Ins. Co. v. Clamor, 
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7 Cir. (1941), 124 F.2d 717; Michigan Alkali Co. v. Bankers Indemnit 
Ins. Co., 2 Cir. (1939), 103 F.2d 345; Continental Casualty Co. v. 
Curtis Publishing Co., 3 Cir. (1938), 94 F.2d 710; Old Underwriters 
Ins. v. Himsel, (1953), Indiana Appellate Ct., 124 Ind. App. 191, 161 
N.E. 2d 122; Fageol Truck & Coach Co. v. Pacific Indemnity Co. , (1941), 
18 Cal. 2d 731, 117 P. 2d 661; Travelers Indemnity Co. v. State Auto 
Ins. Co., (1941), 67 Ohio App. 457, 37 N.E. 2d 198; Grasberger v. 
Liebert & Opert, (1939), 335 Pa.491, 6 A. 2d 925,122 A. L. R.1201; 
Commercial Casualty Ins. Co. v. Hartford Accident & Indemnity Co., 
(1934), 190 Minn. 528, 252 N. W. 434, on rehearing 253 N. W. 888; see 
also 5A Am.Jur., Automobile Insurance, sec. 173, p. 168-169, (1956). 


The rule that the excess clause shall be given its full effect is 
so firmly established that in one group of motor vehicle cases where 
one policy contains an excess clause, the other insurance carrier has 
been held primarily liable without any reference whatsoever to the type 
of other insurance clause opposing the excess clause.” 


In another group of late cases the excess clause in the motor 
vehicle policy has been given full effect over that of a prorata clause. 


While the case of American Surety Co. of N. Y. v. American 
Indemnity Co. ,(1950) 8 N.J. Super.343, 72 A. 2d 798, was a case of 
prorata versus excess coverage the Court in its opinion covered the 
Situation generally, stating: 


"I shall hold that where the owner of an automobile 
or truck with an omnibus clause, and the additional in- 
sured also has a non-ownership policy which provides 
that it shall only constitute excess coverage over and 
above any other valid, collectible insurance, the owner's 


, a oa 
Allstate Ins. Co. v. Urban, (1957), Ill. Appellate Ct., 146 N. E.2d 387;American 
Motorists Ins. Co. v. Weir, (1946) 132 Conn.557, 46 A.2d 7; State Farm Mutual 
Automobile v. Hall, (1942) 292 Ky. 22, 165 S. W. 2d 838; Great American | American Indemnity 
Co. v. McMenamin, (1939) Tex. Civil Appeals, 134 S.W.2d 734; Central Surety 


& Ins. Corp. v. London & Lancashire Ind. Co. of America, (1935) 181 Wash. 353, 
43 P.2d 12. 


. General Insurance Co. of America v. Western Fire & Casualty Co., 5 Cir. 
(1957), 241 F.2d 289; United Services Automobile Assn. v. Russom, 5 Cir. (1957) 
241 F.2d 296. a 
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liability insurer has the primary liability. In 

> such a Situation the liability of the excess in- 

7 surance does not arise until the primary policy 
has been exceeded. It follows that the so-called 
other insurance clause in the primary policy ex- 
cluding or modifying liability if the additional in- 
sured has other valid and collectible insurance is 
inapplicable because the insurance under the excess_ 
coverage policy is not to be regarded as other 
collectible insurance available to the insured until 
the primary policy has been exhausted. * * * 


Reference is invited to the following adjudica-. 
a tions which are enunciative of the more rational rule 
p! and of the view recently predominating. Zurich 
General Accident & Liability Co. v. Clamor, 7 Cir. 
124 F.2d 717 (C.C. A. 1942); Grasberger v. Liebert 
& Obert, 335 Pa. 491, 6 A.2d 925, 122 A.L.R.1201 - 
(Pa. Sup. Ct. 1939); Spier v. Ayling, 158 Pa. Super. 
404, 45 A. 2d 385, (1946); Travelers Indemnity Co. | 
v. State Automobile Ins. Co., 67 Ohio App. 457, 37 
N.E. 2d 198, (Ct. of A. 1941); State Farm Mut. Auto. 
Ins. Co. v. Hall, 292 Ky. 22, 165 S. W. 2d 838, (Ct. » 
of A. 1942); Continental Casualty Co. v. Curtis Pub. 
| Co., 94 F.2d 710 (C.C. A. 3d 1938); Commercial 
io Casualty Ins. Co. v. Hartford Accident & Indemnity 
: Co., 190 Minn. 528, 252 N. W. 434, 253 N. W. 888 (Sup. 
Ct. 1934)." 





The rule that excess coverage should be given full effect and the 
company with an escape clause should be held primarily liable is given 
effect in other cases than motor vehicle coverage. This is the rule in 


, — Sonia 
cases of the same competing clauses in fire insurance policies. 


The case of Zurich General Accident & Liability Ins. Co. v. 
Clamor, 7 Cir.(1941), 124 F.2d 717, is a case precisely in point. This 


was a declaratory judgment action. The owner of the automobile had 
coverage with the Zurich Insurance Company under a policy. with an 
omnibus clause which however was not applicable "with respect to any 
loss against which he has other valid and collectible insurarice " (at 
escape clause). The driver (Clamor) had a policy of insurance with Car 
& General Insurance Company Limited which had a "drive other private 
4 Dubuque Fire & Marine Ins. Co. v. Reynolds, 5 Cir. (1942), 128 F.2d 665, cert. 


den. 317 U.S. 657; St. Paul Fire & Marine Ins. Co. v. Garza County Warehouse & 
Marketing Assn., 5 Cir. (1937), 93 F.2d 590. 
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passenger automobile endorsement” with the provision that the insurance 
afforded by such endorsement should be excess insurance over any other 
valid and collectible insurance available to the insured. We see here an 
escape clause opposed to an excess clause. The Court of Appeals for 
the Seventh Circuit discussed the matter at length and, while appreciat- 
ing the problems involved, determined that the excess clause should be 
given full effect and that the policy containing the escape clause should 
be primary insurance. The Court said: 


"A decision must rest upon a construction of the 
language employed by the respective insurers. Zurich 
affords no protection where there is ‘other valid and 
collectible insurance.' Car & General provides ‘the 
insurance shall be excess insurance over any other 
valid and collectible insurance.' It will be noted that 
the language employed by Zurich in this respect is 
general in its nature,while that employed by Car is 
specific, or, at any rate, more specific that Zurich." 
{(p. 720) 


The Court cites three cases to support its conclusion, one involv- 


5 6 
ing afire loss, and two other cases which we will discuss hereinafter. 


The Court in its further consideration of the problem remarked 
that if the two policies provided "other insurance” in the same language 
that they would be liable in proportion to the amount of insurance pro- 
vided by their respective policies. The Court then said: 


"Here, however, as pointed out, the ‘other in- 
surance’ provision of the two policies is different. In 
order to give effect to such difference, it is logical to 
conclude that Zurich is liable to the extent named in its 
policy, and that Car & General is liable only for any ex- 
cess over that provided by Zurich."" (p. 720) 


5 , ce egiteeds “aie aa, ee : 
St. Paul Fire & Marine Ins. Co. v. Garza County Warehouse & Marketing Assn., 
§ Cir. (1937), 93 F.2d 591, 592. 


: Continental Casualty Co. v. Curtis Publishing Co., 3 Cir. (1938) 94 F.2d 710, 


711; Michigan Alkali Co. v. Bankers Indemnity Ins. Co., 2 Cir. (1937), 103 F.2d 
345, 347. 
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In the case of Michigan Alkali Co. v. Bankers Indemnity Co., 
2 Cir. (1937), 103 F.2d 345, the situation was analagous to the instant 
case. Michigan Alkali Company had rented a tractor and trailer from 
the Universal Truck Rental Corporation, the lessor agreeing, however, 
to provide liability insurance to protect Michigan Alkali against personal 
injury claims. Pursuant to this contract Universal obtained from 
Bankers Indemnity Insurance Company a liability policy under the om- 
nibus clause of which Michigan Alkali had coverage when operating the 
vehicle with the permission of Universal. The Bankers Indemnity policy 
was subject to a condition that "if any person, firm or corporation other 
than Named Assured has valid and collectible insurance against any 
claim or loss, then such person, firm or corporation shall not be 
covered under this Policy. "' The named assured under the Bankers 
policy was Universal Truck Rental Corporation. At the time of the 
accident involving the tractor and trailer being then driven by the em- 
ployee of Michigan Alkali and on its business, there existed another 
policy of liability insurance covering Michigan Alkali with the Travelers’ 
Insurance Company. The Travelers’ policy was specifically "to cover 
hired trucks" but contained a provision that "if there exists, at the time 
of a loss covered by this Policy, a policy of insurance under the terms 
of which the named Assured is entitled to protection and coverage 
against such loss, then the insurance afforded by this Policy shall be 
excess insurance over and above the amount of such other valid and 
collectible insurance."" We thus see in this case that we have an escape: 
clause opposing an excess clause. The Second Circuit stated: | 

"* * * The Travelers' policy was only excess © 

insurance if at the time of the loss the plaintiff was » 

otherwise insured. The plaintiff was so insured by | 

virtue of the defendant's policy, since the loss was 

within its limits and the policy was not invalidated 

under the terms of clause I [the escape clause] by 


excess insurance but only by ‘collectible insurance.'" 
(p. 347) , 
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In the case of Continental Casualty Co. v. Curtis Publishing Co., 
3 Cir. (1938), 94 F.2d 710, the Court considered a factual situation 
wherein one Meadows, an employee of Curtis Publishing Company, 
owned an automobile which he used in connection with his employment. 
Meadows had a policy of insurance issued by Continental Casualty Co., 
which had an omnibus clause extending coverage to Curtis with the pro- 
vision that if any insured has "other valid and collectible insurance, such 
other person, firm or corporation shall not be indemnified under this 
policy’ (an escape clause). Curtis, the employer, had a non-ownership 
blanket policy with the American Employers Insurance Company which 
provided that the coverage of that policy "shall be an excess cover[age | 
over and above the valid and collectible insurance under the Policy taken 
out by the owner or operator of the automobile * * *" (an excess clause). 
Thus the situation of an escape clause versus an excess clause is again 
presented. The Court held: 


"By reason of this excess coverage provision in the 
American Employers’ Insurance Company policy, 

the liability of that company did not arise until the 
limits of the collectible insurance under the appel- 
lant’s policy [Continental Casualty] had been exceeded.“ 
(p. 711) 


Thus, we see that the Third Circuit gave effect to the excess 


clausé and put the primary liability on the policy with the escape clause. 


in the case of Old Underwriters, Inc. v. Himsel, Ind. App. Ct. 
(1943), 124 Ind. Apps. 19, 116 N. E. 2d 122, there was coverage upon the 
owner of the automobile, with an escape clause which provided that if 
there was other insurance "on the vehicle covered herein which would 
attach if this contract had not been written, then this contract shall be 
null and void to the extent of such other insurance." The driver had a 
liability policy which covered him while he was driving an automobile 
other than the one named therein, but contained an excess clause 
which provided that if there was insurance provided by the owner of the 
automobile "then the coverage under this clause shall be excess coverage 
over and above such other insurance."" The Indiana Appellate Court 
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gave effect to the excess clause contained in the driver's policy and held 
that the insurance policy issued to the owner should provide primary 
coverage. ) 


The Supreme Court of California considered this problem in the 
case of Fageol Truck & Coach Co. v. Pacific Indemnity Co. (1941), 18 
Cal. 2d 731, 117 P. 2d 661. In this case only property damage was in- 
volved. The Detroit Fire & Marine Company had a policy covering the 
damaged truck with an escape clause providing that "no recovery shall 
be had under this policy if at the time a loss occurs there be any other 
insurance;*."" The Pacific Indemnity Company had a policy which pro- 
vided excess coverage only. The Supreme Court of California held 
that the coverage afforded by the Detroit Company was primary and 
gave full effect to the excess clause in the Pacific policy. — 


In the case of Travelers Indemnity Co. v. State Auto Ins. Co., 
Court of Appeals, Franklin County, Ohio (1941), 67 Ohio App. 457, 37 
N. E. 2d 198, the Court considered the coverage of the involved car whose 
owner had been issued a policy by the State Auto Insurance Co. This 
coverage had an omnibus clause with a proviso that the omnibus para- 
4 graph did not apply with respect to damages for which there was “other 
valid and collectible insurance."" The driver had coverage with Trav- 
a elers Indemnity Co. which by a rider extended ccverage to the driver 
| when he was operating another automobile but provided that this ex- 
tension of coverage should be excess "over any other valid and collect- 
ible insurance available to named insured*."" We see here an escape 
clause opposed to an excess clause. The Couft of Appeals of Franklin 
County, Ohio, affirmed the lower court in holding that the State coverage 
was primary. The Court said: : 
"The liability of each of the companies must be 
determined by the provisions of the policies of the 
respective companies. It is quite apparent that the 
Indemnity Company extended its coverage to protect 
Ivan [the driver] (to whom a policy had been issued 
on the car not involved in the accident), while driving 


the car involved in the accident, only for excess in- | 
surance over the valid collectible insurance available 
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to him under the omnibus provision of the State 

Company policy." (p. 201) 

The Pennsylvania Supreme Court aligned itself with the rule 
urged by the appellee in the case of Grasberger v. Liebert & Obert 
(1939), 335 Pa.491, 62 A. 2d 925,122 A.L.R.1201. In this case one 
Rietheimer leased his truck to Liebert & Obert, Inc., on a weekly 
basis, together with a driver whom Rietheimer paid. Pennsylvania 
Threshermens & Farmers Mutual Casualty Co. covered Rietheimer 
and paid $5, 000 to settle a personal injury claim. The Threshermens 
Company then sued to recover from Aetna Insurance Co. who had 
coverage on Liebert & Obert for any automobile hired by them but 
whose policy provided "the coverage under this endorsement shall be 
excess over and above the valid and collectible insurance under the 
policy taken out by the owner or operator of such automobile." Thresher- 
mens policy provided that if the insured "is covered by other valid in- 
surance against a'claim otherwise covered by this Policy, no insurance 
under this Policy shall be applicable to such claim."' We thus see the 
escape clause opposed to the excess clause. The Supreme Court of 
Pennsylvania said: 


"It is clear that this [the excess clause] and the 
Threshermen policy cover different losses, or at least 
different parts of the same loss. They do not have 
identity of scope, the Aetna policy not coming into 
operation until defendant [Liebert & Obert] has exhausted 
the insurance to which it is entitled under the policy to 
Rietheimer. Therefore the clause in the latter policy 
which withholds protection to defendant if covered by 
other insurance is not applicable, because, up to the 
amount of the coverage of the policy, defendant is not 
covered by other insurance. Accordingly that clause 
does not nullify the insurance given to defendant by 
the terms of the policy." 


This case is exactly in point and is strongly persuasive in appellee's 
favor. 


The Supreme Court of Minnesota likewise gives effect to the ex- 
cess clause over that of the escape clause. In the case of Commercial 


ee ; 


ee Oe ee —S is. 4 
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Casualty Ins. Co. v. Hartford Accident & Indemnity Co., (1934) 190 
Minn. 528, 252 N. W. 234, on rehearing 253 N. W. 888, Commercial 


Casualty had issued a policy of insurance to one Strom, the owner of a 
truck, which policy contained an omnibus clause extending insurance 

to permissive users and providing that if anyone included in the coverage 
"is covered by valid and collectible insurance against a claim also 
covered by this policy, such other person * * * shall not be entitled to 
indemnity or protection under this policy."' Hartford had issued a policy 
to Hanlon and Okes, general contractors, in respect to automobiles used 
by independent contractors in connection with their business and pro- 
viding that if the owner of the automobile so used has other coverage 
“the coverage under this endorsement shall be an excess coverage over 
and above the valid and collectible insurance under the policy taken out 
by the owner and operator of the car." The truck owned by Strom while 
on the business of Hanlon and Okes caused injuries. The Supreme Court 
of Minnesota held that the limitation in the Hartford policy to liability 
resulting from use or business of subcontractors "is plainly more speci- 
fic and narrowing in effect than the language of the Commercial policy, 
attempting to exclude from liability some other party ‘covered by valid 
and collectible insurance against a claim also covered by this policy. '* 


Thus it is seen that the excess clause again is given the plain 
effect intended by its drafters, and the specific language is given pre- 
cedence over general language. 


It is submitted that both numerically and by the weight of 


reasoning the decided cases support appellee's position. 


I 
ANSWER TO APPELLANT'S ARGUMENT UNDER HEADING I 


A. Appellant's position. 


Appellant's argument reduced to its essence is: 
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1. The weight of authority and the late cases hold that ina 
contest between coverage under an escape clause and an excess clause 
the policy containing the excess clause is primary (last par. p.12, 
Appelant's Brief). 





2. If the court cannot resolve the issue set out above in appel- 
lant’s favor, the appellant retreats to the position that, in a contest of 
this sort, the contracts of insurance ought to be ignored in favor of a 
finding, as a matter of legal policy, that the insurance company that 
issued its policy to the active tortfeasor ought to provide primary 
coverage and therefore that that burden should be judicially imposed af 
upon such company. 


3. Appellant, still retreating, alternatively urges that the 
carriers should pay the burden equally to the extent of the smaller 
policy limits or, as a last resort, in proportion that the applicable 


limits bear to the loss in question. 


B. Neither logic nor law supports appellant's position. 


Appellant relies upon six cases to support its generalization 
that the decided weight of authority, and the more recent cases would 
make Firemans coverage primary (p. 12, Appellant's Brief). Appel- 
lant has difficulty in deciding just why this should be so. First, appel- 
lant argues that the status of the insured governs, i.e., "the insurer 
of the driver is the primary insurer" (p.12, Brief of Appellant, em- 
phasis added). Then, appellant attempts to place Employers coverage 
in the favored ‘texcess" category as it described its position as that of 
an excess insurer (p.12-14, Appellant's Brief). 


The status of the insured, that is as owner or driver, is unim- 
portant to the resolution of the issue here presented. His status is 
important to d&termine the coverage of the insurer, but once his coverage 
is determined, it plays no part in resolving the interpretation of the two 


7 


The fallacy of this position is discussed at page 29, infra. 
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policies. The contract provisions alone determine the coverage. This 
is demonstrated by the case of Continental Casualty Co. v. Curtis 
Publishing Co., 3 Cir. (1938), 194 F.2d 710. Generally the situation 
involved in this type of case is that the carrier covering the owner has 
the escape clause, whereas the carrier covering the driver has the ex- 
cess clause. As already shown, the courts usually give effect to the 
excess clause so that it can be said that generally the owner's coverage 
is primary. In the Continental Casualty case the carrier covering the 
owner had an excess clause and the driver's policy carried an escape 
provision. The Circuit Court of Appeals for the Third Circuit held, 
following the usual rule, that the carrier with the escape clause afforded 
primary coverage. In other words, the Circuit Court held that the car- 
rier for the driver was primary. This is necessarily so because the 
policies govern the rights of the carriers. If this was not 50, the courts 
would have long ago resolved this troublesome issue as appellant here 
would do by the purely mechanical device of placing primary liability 
upon the carrier who issued a policy of insurance to the driver. While 
the simplicity of such a rule has a naive appeal, it may not be substi- 
tuted for the contracts made by the parties. A legislature could pro- zi 
spectively require such a result in a compulsory insurance situation or, 
perhaps, as a condition to approval of the insurer's license to do busi- 
ness in a jurisdiction, but the judiciary has no such authority in inter- 
preting policies already lawfully in existence. In fact, in the District 

of Columbia, Congress has spoken in the field of other insurance in 

Sec. 473(i), Title 40, 1951 Code of the District of Columbia, as amended, 
providing that proration between motor vehicle liability policies is 
proper. The absence of the rule urged by appellant in this legislation 

is persuasive. 


To dispose of these cases by a purely mechanical rule of im- 
posing liability on the carrier issuing the policy to the driver is remi- 
niscent of the argument which was advanced in the early stages of the 
development of the law on this subject, namely, that the policy first 


24 


written would afford primary coverage. This rule would have been 
just as easy to apply as the one appellant here urges, but the courts, 
with an eye to their duty to interpret the contracts as written, formally 


rejected such rote.® 


The cases cited by appellant to support its position are distin- 
guishable on their facts or are unpersuasive. Appellant relies on the 
case of Continental Casualty Company v. Suttenfield, 5 Cir. (1956), 236 
F.2d 433. As appellant itself recognizes (p.13, Appellant's Brief), 
the holding in the Suttenfield case is explained by the specificity of the 
words used in the escape clause in the owner's policy. These words 
are set out at page 13 of appellant's brief and a glance discloses the 
difference between that clause and the clause here at issue. This case 
involved an automobile leased to a customer by an automobile rental 
agency and in addition to being distinguishable by the terms of the 
owner's other insurance clause there were overtones of this contractual 
relationship. The case relies only upon the case of Continental Casualty 
Co. v. Weekes, (1954), Ss Fila. , 74 So. 2d 367, 46 A. L. R, 2d 
1159, and Penn v. National Union Indemnity Co., 5 Cir.(1934), 68 F.2d 
567, both of which will be discussed hereinafter. 


Appellant relies heavily upon the case of Continental Casualty Co. 
v. Weekes, (1954) _—_— Fila. , 7480. 2d 367, 46 ALL. R. 2d 1159. 
This action involved an automobile rented by an automobile rental agency 
to the driver involved. The policy covering the owner had an "other 
insurance" clause in material words identical with the policy of the 
driver in the Suttenfield case. The carrier in both the Weekes and the 
Suttenfield cases was Continental Casualty Company. The driver in the 
Weeks case had an excess clause substantially the same as Firemans 
here. The Supreme Court of Florida held that the owner's policy was 
not valid and collectible insurance so far as the driver's carrier was 
concerned and hence that the driver's policy was primary and should be 
first exhausted. The editors of American Law Reports recognize that 


8 McFarland v. Chicago Express, Inc., 7 Cir. (1952), 200 F.2d 5, 7; Zurich ; 
General Accident & Liability Ins.Co. v. Clamor, 7 Cir. (1941), 124 F.2d 717, 720. 
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this case turned upon the specificity of the language in the escape 
clause, 46 A. L.R.2d 1166. The force of the Weekes case is consid- 
erably diminished by its reliance upon the cases of Penn v. National 
Union Indemnity Co., 5 Cir.(1934), 68 F.2d 567, and McFarland v. 
Chicago Express, 7 Cir., 200 F.2d 5, which the Supreme Court of 
Florida says are the "only two cases sufficiently close in their policy 
provisions to render them highly persuasive” (p. 368). The Florida 
Supreme Court said, "The McFarland case is especially persuasive." 
As will be shown when these cases are discussed in detail, the Penn 
case was an indemnity claim and the McFarland case, which has been 
generally misinterpreted, is a case of escape versus prorata, not es- 
cape versus excess clauses. The Weekes decision, to the extent it does 
not rely on specificity of language in the owner's “other insurance" 
clause, is based upon faulty foundations and hence should not be fol- 
lowed. To the extent that it relies on the rule of applying specific 
language, it is helpful to appellee. | 


The case of McFarland v. Chicago Express, Inc., 7 Cir.(1952), 
200 F.2d 5, has been generally misinterpreted. Appellant's misinter- 
pretation and garbled statement of this case (p.11, Appellant's Brief) 
excuses a detailed analysis. One Butterfield Canning Co. owned a truck 
which was insured with American Employers Insurance Co. of Boston. 
This policy contained the usual omnibus clause and an "other insurance" 
clause which was identical to paragraph 13 of appellant's policy. 


Chicago Express had leased the truck and it was being driven 
by Butterfield's driver at the time of the accident. Chicago | Express 
had a policy of insurance with Hartford Accident & Indemnity Co. with 
an "other insurance" clause which apparently was like paragraph 19 of 
appellee's policy. Hartford's policy however, and this is the fact which 
has been consistently overlooked, also expressly covered all vehicles 
"owned, hired or used" by Chicago Express during the policy period. 
This latter coverage is decisive of the result. It was this expressed 
coverage which created Hartford's liability, not the substitute automobile 
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coverages with which we are concerned here. It will be noted that the 
Circuit Court of Appeals made no reference whatsoever to the excess 
proviso in the Hartford's "other insurance" clause which presumably 
made insurance afforded under the substitute automobile coverage ex- 
cess. The Court noticed only the first part of the clause which pro- 
vided prorata coverage. The excess proviso was utterly immaterial to 
the consideration of the case. The Court said: 


“Hartford admits that the insurance furnished 
by it is 'valid insurance’ which covered the liability 
of Chicago Express for the accident here involved*" 
(p. 7) 


These facts show that Hartford's attorneys were required to 


urge that they were entitled to prorata contribution from the other car- 


rier. Their argument was based on necessity and was not "inexplicable" 
as appellant states (p. 11, Appellant's Brief). 


It is thus seen that the McFarland case was a case of an escape 
clause versus a prorata clause. The Court held that as Hartford ad- 
mittedly provided other valid insurance the escape clause in American 
Employers coverage was effective and that Hartford's coverage was, thus, 
primary. The editors of the American Law Reports recognize that the 
excess clause of Hartford's coverage was not involved, but they do so 
on the erroneous assumption that both policies there had the "same 
money limits” (46 A. L. R. 2d 1168). American Jurisprudence makes the 
same statement (5A Am.Jr., Automobile Insurance, footnote 1, sec. 
173, p. 168 (1956)). This is erroneous, because the coverage of Ameri- 
can Employers was $50, 000 and $100, 000, and the coverage of Hartford 
was $100, 000 and $200, 000. Contrary to this fallacious assumption, it 
is clear that the reason that the excess coverage of Hartford was not 
involved in the case was because Hartford's prorata clause was inter- 
preted to be primary when under the escape clause of American Auto- 
mobile it was held to be other valid insurance. The face amount of the 
policies has nothing whatsoever to do with which policy is primary and 
should be first exhausted, and there is nothing in the opinion of the 
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Court to suggest even remotely that such a factor was given any 
consideration. . 


i In passing it should be noted that the policy which was issued to 
the carrier for the driver was not held primarily liable showing, of 
course, that this of itself should not be decisive. 


a The case of American Automobile Ins. Co. v. Penn, 3 Cir. (1947), 
eo 161 F.2d 62, does not help appellant. In this case the carrier for the 


driver who had the excess coverage only was required to pay because it 
had filed the required certificate under the financial responsibility law. 
It then sued the carrier for the owner who had an escape clause in its 
policy. The Circuit Court of Appeals held that the paying carrier had in 
effect guaranteed its principal when it filed the certificate under the 
financial responsibility law and hence that it could not pass its loss along 
to the other carrier. The Maryland Court of Appeals in describing the 
case said: | 


"The ground of this decision was that a principal 
cannot recover reimbursement from a surety." (Celina 


Mutual Casualty Co. v. Citizens Casualty Co., (1950) 
194 Md. 236, 7 TA od Ta meena oes 


This decision then is of no value in interpreting our situation. 


The case of Maryland Casualty Co. v. Bankers Ind. Ins. Co., 
(1935), 51 Ohio App. 323, 200 N.E. 849, is a much criticized case. In 
this case the Court of Appeals of Cuyahoga County, Ohio, held that the 
escape clause in owner's policy should be given effect over the excess 
clause in the policy of the employer of the driver's policy, and hence 
that the employer's policy was primary coverage. The case cites only 
the case of Penn v. National Union Ind. Co., 5 Cir. (1934), 68 F. 2d 567, 
as authority for its holding. As will be shown next the Penn case is com- 
pletely inapplicable. The Bankers Casualty case has been frequently 
criticized and repudiated by other courts,” and the Supreme Court of 


> Continental Casualty Co. v._ Buckeye Union Gasualty Co. (1957) Ohio 
App. , 143 N. E.2d 169, 176-177; Travelers Ind. Co. v._State Auto Ins. Co. 
(1941) 67 Ohio App. 457, 37 N.E.2d 198, 200-201; Grasberger v. Liebert & Obe 
(1939) 335 Pa.491, 6 A.2d 925, 122 A.L.R. 1201. 
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Ohio has held to the contrary. 10 


The case of Penn v. National Union Indemnity Co. (1934), 68 F. 
2d 567, is not in point. This was a suit by an injured party to recover 
an additional sum against the carrier of the employer of the driver, 
National Union Indemnity Co. The National Union policy provided that 


there was no right to recover under it if there was other valid and collec- 


tible insurance, and hence the Court held plaintiff could not recover 
further under the National Union policy. The editors of the American 
Law Reports have recognized that this case is not in point in the appli- 
cable situation, 46 A.L.R. 2d 1164. This was not a contest between 
two policies and lends nothing to a solution of the problem. 


At the bottom of page 14 of its brief appellant evokes a so- 
called "emerging majority rule", the effect of which appellant states is 
to place primary liability on the policy issued to the driver, and this, 
apparently, no matter what language the driver's policy contains. This 
is patently overstating the case. The few cases that place primary Li- 
ability on the policy issued to the driver do so, as has been shown, on 
the specific language used or the other peculiar facts of the case and do 
not do so as the carrier of the driver. There is nothing in these cases 
to indicate that if the "other insurance" clauses had been reversed, the 
courts would have disregarded the language used and have still placed 
liability on the policy issued to the driver. 


It is, thus, seen that the cases cited do not support the conten- 
tions made by appellant. 


im 
ANSWER TO APPELLANT'S ARGUMENT UNDER HEADING I 
Appellant recognizes the inconsistency between its argument 
directed to contractual construction and its argument requesting the 


al gio wecven aack ce emmatin teeth tan feneaan: : 
Aetna Casualty & Surety Co. v. Buckeye Union Casualty Co., (1952) 157 
Ohio St. 385, 105 N. E.2d 568, 31 A. L.R. 2d 1317. 
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court to impose on the parties what it believes the parties ought to have 
contracted to do. (p. 15, Appellant's Brief). This admission points up 
the weakness of appellant's case. It desires this court to declare that 
policies of insurance are something the insurance companies did not 
make them. It desires this court to relieve Employers. of an obligation 
which it freely assumed and, but for the happenstance that the driver 
of the automobile (Employers additional insured) was provident enough 
to seek to protect himself, would not now contest. Appellant desires 
this Court to abandon its judicial role because the resolution of the prob- 
lem is thought by appellant to be difficult and instead resolve the issue 
by a declaration of what it thinks would be the best overall policy if the 
contracts of insurance were to be written in the future. It is a novel 
doctrine that difficulty of decision justifies avoiding decision. 


Appellant's "insoluble impasse" described at page 15 of its brief 
is based entirely upon its ingenious attempt to place its policy in the 
favored "excess" category. This is a tacit recognition of the strength 
and validity of the cases upholding such clauses. Unfortunately, appel- 
lant's "other insurance" clause does not fit the excess category. Appel- 
lant's "other insurance" clause has two distinct and separate operative 
provisions. First, it affords no coverage at all if there is “other valid 
insurance." There either is or is not other valid insurance. If there 
be such, then Employers has no coverage. If there is none, then Em- 
ployers has coverage. It is only after this issue is resolved that we 
need resort to the second part of Employers other insurance clause. 
This clause then provides that after other valid insurance is. exhausted 
it will afford coverage for its face amount, less what has been paid by 
another company. Appellant insists upon overlooking the first portion 
of the paragraph and argues that the second part of the clause only be 
given effect. This is, of course, understandable because the first 
portion of the paragraph, under the law, is dispositive of the case against 
its interests. Considering that appellant's policy in the second clause 
attempts to take credit for any sums paid by any other insurance, it 
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might more properly be described as one with a "double escape” clause. 


Appellant at page 16, and following, of its brief frankly throws 
away all pretense at policy construction and baldly enunciates a rationali- 
zation that the insurer issuing the policy to a negligent tortfeasor ought 
to be primarily responsible for damages. Appellant first argued that 

-primary liability should fall on the carrier issuing a policy to the driver. 
Now, appellant adds another qualification; he must be the "actively negli- 
gent tortfeasor."' (p.16, Appellant's Brief). 


Appellant justifies this approach on the ground that (1) it has 
been “articulated” in some cited cases (p. 16, Appellant's Brief), (2) 
the owner would have a right of indemnity against the driver which should 
be enforced (p.16-17, Appellant's Brief), and (3) that the loss results 
from the acts of the individual driver selected by the carrier issuing 
its policy to him. ( p. 17-18, Appellant's Brief) 


The law and reasoning cited to support this proposed new rule is 
not persuasive. No one of the three cases cited to support this rule sup- 
ports appellant. 


American Automobile Ins. Co. v. Penn Mutual Ind. Co., 3 Cir. 
(1947), 161 F.2d 62, turned upon the filing of a financial responsibility 
certificate by the company issuing a policy to the driver which the court 
held was, in effect, a guaranty to its principal, separate from the policy. 
Had the company issuing the policy to the owner done this same thing, 
the decision just as logically would have held it to its guaranty. 


The County Court of Appeals for Cuyahoga County, Ohio, in the 
case of Maryland Casualty Co. v. Bankers Indemnity Ins. Co., 51 Ohio 
App. 323, 200 N. E. 849, did state that where two policies sought to ex- 
clude coverage by similar language the policy covering the active tort- 
feasor should primarily respond. Of course, in the instant case, the 
language is not emine but dissimilar. This case has been almost 


1 
universally rejected, and is probably no longer the law in Cuyahoga 
1 


Ohio App. , 143 N. E.2d 169, 176-177; Travelers Ind. Co.v. State Automobile 
Ins. Co., (1941), 67 Ohio App. 457, 37 N. E. 2d 198, 200-201; Grasberger v. 
(footnote continued on page 31) 


Continental Casualty Co. v. Buckeye Union Casualty Co. , (1957) 
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County in view of the later decision by the Supreme Court of Ohio in 


the case of Aetna Casualty & Surety Co., v. Buckeye Union Casualty Co., 
(1952), 157 Ohio St. 385, 105 N. E. 2d 568, 31 A. L. R. 2d 1517. 


Penn v. National Union Indemnity Co., Cir. 5, (1934), 68 F.2d 


567, affords appellant no comfort. This was a suit by an injured plain- 
tiff against the policy of the employer (not the driver) which policy pro- 
vided there would be no right of recovery against it if there was other 
valid and collectible insurance. The plaintiff, having already collected 
from the carrier for the owner and driver, sued the employer's carrier. 
The court, in this posture of the case, held that the injured party could 
not recover. The editors of the American Law Reports point out that 
this case did not involve a contest between two insurance companies 

(46 A. L. R. 2d 1164) and it is of no help in our problem. ) 


The owner's so-called right of indemnity does not necessarily 
exist and, if so, does not compel the rule here urged. It would be sheer 
speculation to conclude that Call Carl was free from negligence in this 
case. The case has not been tried. If speculation may be indulged in, 
one can conjure up many situations which could account for a verdict 
in the tort suit against Call Carl and Kilmer which could justify a verdict 
against Call Carl on some other theory than the imputed negligence 
created by Title 40, Sec. 424, D.C. Code, 1951. Defects in the car 
owned by Call Carl may have caused or contributed to the accident. 

The brakes might have been bad--the steering mechanism may have 
failed, or other mechanical failures imputable to Call Carl may have 
caused the accident, any one of which would make Call Carl an active 
tortfeasor and solely or primarily liable--or at least jointly liable. 


The fatal weakness in the indemnity argument is that it begs the 


question. It assumes that Firemans policy is other valid insurance 


(footnote cont'd. from preceding page) Liebert & Obert, (1939) 335 Pa.491, 6A. 
oe 122 A.L.R. 1201; Oregon Auto. Ins. O. v. U.S. F. & G. bot », 9 Cir. 
(1952), 195 F.2d 958, 960). 
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and hence Employers, having no coverage, can press a claim against 
its own insured for indemnity. Of course, this assumes the basic ques- 
tion at issue and its resolution will end the discussion without reaching 
indemnity. The short answer to Employers claim that it has a right of 
indemnity against its own insured (a most unusual proposition for an 
insurance company to advance) is that it has assumed to defend both 
Call Carl and Kilmer and cannot now be heard to state that it has an ad- 
verse claim against the individual it is defending. | 


Appellant's last argument to support its "actively negligent 
tortfeasor” theory seems to be that because the driver caused the acci- 
dent, (bottom p.17, Appellant's Brief) the company issuing the policy 
to the driver should be obligated to provide primary insurance. This is 
just another way of stating the indemnity argument. Appellant makes 
reference to certain knowledge possessed by insurance companies, 

(p. 17-18, Appellant's Brief). This "knowledge” is not of record here 
and can hardly be the basis of judicial knowledge. 


Appellant overlooks that it issued a policy to a garage owner 
wherein it agreed to respond to damages caused by the use of any auto- 
mobile in the garage business. No selection of drivers was made by the 
carrier. It allowed Call Carl to take all comers--including Kilmer. 
How Employers can expect to be in a favored position because it did not 
exercise any care and selection in the individuals it would cover, while 
Firemans could have, and presumably did, is difficult to see. 


IV. 


ANSWER TO APPELLANT'S ARGUMENTS 
UNDER HEADING III 


Appellee agrees that the trial judge was impressed with the 
specificity with which Firemans policy provided only excess coverage 
to Kilmer while he was driving a temporary substitute automobile. The 
basis of this application of this rule of construction has already been 
discussed and will not be repeated. (p. 11, supra) 
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Appellant misunderstands the application of the rule of specific 
over general language in its discussion and its citation of cases under 
this heading. (p. 19-21, Appellant's Brief) The reason that the excess 
clause in Firemans policy should be given full effect is that it only ex- 
tended coverage on an excess basis when Kilmer was driving a tem- 
porary substitute automobile. Its language could not be made any 
clearer in its application to that special situation. Employers language 
was just a "catch-all" to try to avoid some exposure already bargained for 
it\it was fortunate enoughtty findsome other coverage somewhere. _It is 
plain that it finds only excess coverage in Firemans policy and that its 
effort to "escape" liability must fail. | 


V. 


ANSWER TO APPELLANT'S ARGUMENT 
UNDER HEADINGS IV & V 


Appellant, falling back one step, here argues that the two com- 


panies ought to at least be declared co-insurers and the loss proportioned. 
Then, amazingly, appellant suggests that the only fair method of pro- 
portioning the loss is "equally dollar for dollar", (p. 22, Appellant's 
Brief). If Employers collected a premium based on coverage of $100, 000 
and Firemans coverage was $10, 000, Employers suggests that a loss of 
$20, 000 should be equally divided! While the record does not indicate 
coverage, it would seem logical to conclude from this argument that Em- 
ployers coverage exceeds that of Firemans. Merely to state the prop- 
osition here urged carries its own answer and adding more would be- 
labor the point. 


The case cited by appellant, Globe Indemnity Co. v. Sulpha- 
Saline Bath Co., 7 Cir. (1924), 299 F.219, was a case where the court 
described the insurance companies as "co-insurers" and, as no mention 
was made of the policy limits of the respective companies there involved, 
it is logical to assume they were equal, hence, proration called for equal 
contributions. 
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Appellant, at last, comes down to its final position in its effort 


to salvage something from the case. It suggests, hopefully, that the 
court require contribution equal to the proportion each policy bears to 
the total coverage available. It should be noted that appellant does not 
have the temerity to suggest that the last part of its other insurance 
clause be made effective so as to reduce its coverage by the amount of 
Firemans policy. It is submitted that Firemans coverage is excess only 
in this particular situation and that this court should not rewrite the con- 
tracts and require Firemans to contribute even proportionally to a loss 
which it did not bargain to pay except on an excess basis. 


CONCLUSION 


Appellee submits that the judgment of the Court below should be 
affirmed. 


BERNARD J. GALLAGHER 
J. ROY THOMPSON, JR. 


905 Union Trust Building 
Washington, D. C. 


Attorneys for Appellee. 
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JOINT APPENDIX 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


THE EMPLOYERS’ LIABILITY ASSURANCE 
CORPORATION, LIMITED 

a corporation 

3408 Wisconsin Avenue, N. W. 

Washington, D.C. 


Plaintiff 


Civil Action . 
No. 610-57 


vs. 


FIREMEN’S FUND INSURANCE GROUP 
a corporation 

418 Woodward Building 

Washington, D.C. 


i i a a ee ee Se ee See See See See See See 


Defendant 


COMPLAINT FOR DECLARATORY JUDGMENT 
AS TO RELATIVE LIABILITIES OF TWO 
AUTOMOBILE INSURERS 

1, Jurisdiction is established in that both plaintiff and defendant 
corporations are engaged in the business of writing automobile liability in- 
surance within the District of Columbia. , 

2. This is an action for declaratory judgment pursuant to 28 J.C. 
2201 for the purpose of determining a question of actual controversy between 
the parties, as hereinafter more fully appears. ) 

3. On, to wit, May 1, 1956, a 1949 Hudson automobile owned by 
Call Carl, Inc., and loaned by Call Carl, Inc. to one Carl Ray Kilmer asa 
temporary substitute automobile while Kilmer’s 1952 Ford .utomobile was 
undergoing repairs was, while being operated by the icrementionnd Kilmer 
involved in an accident with an automobile owned and operated by one William 
H. Anderson at or near the intersections of 24th and Eye Streets, Northeast, 
in the City of Washington, District of Columbia. As a result of this accident 


one Helene Lesser, a passenger in Anderson’s automobile sustained injuries 


for which an action at law has been instituted in this court against Ander- 
son, Kilmer and Call Carl, Inc., said action being identified as Civil Action 
No. 2152-56, a copy of the Complaint in said action being attached hereto 
marked **Exhibit A’* and by reference made a part hereof. 

4. The plaintiff, the Employers’ Liability Assurance Corporation, 
Limited, hereinafter called ‘‘Employers’’, had in effect on the date of the 
subject accident an indemnity policy, a specimen copy of which is attached 
hereto marked **Exhibit'B,’* and by reference made a part hereof, affording 
protection to Call Carl, Inc., and consequently on June 1, 1956, through its 
counsel filed an Answer to the Complaint of Helene Lesser on behalf of both 
Call Carl, Inc. and Carl Ray Kilmer, a copy of which Answer is attached 
hereto marked **Exhibit'C’’ and by reference made a part hereof. 

5. Subsequently plaintiff’s counsel learned that Carl Ray Kilmer 
had a policy of automobile liability insurance on his own vehicle, a 1952 
Ford two-door Sedan, issued by the defendant, Firemen’s Fund Insurance 
Group, which policy was in full force and effect on May 1, 1956, and which 
provided coverage to Kilmer while he was temporarily using a substitute 
vehicle while the one insured was undergoing repairs. 

6. Plaintiff’s Employers, policy provides in Paragraph 13 as 
follows: 

**13. OTHER INSURANCE. If other 

valid insurance exists protecting the Insured from 

liability for such bodily injury, sickness, disease or 

death or such injury to or destruction of property, 

this policy shall be null and void with respect to such 

specific hazard otherwise covered, whether the In- 

sured is specifically named in such other policy or not; 

provided, however, that if the applicable limit of liability 

of this policy exceeds the applicable limit of liability 

of such other valid insurance, then this policy shall apply 

as excess insurance against such hazard in an amount 

equal to the applicable limit of liability of this policy 


minus the applicable limit of liability of such other valid 
insurance.”’ 





The policy of defendant, Firemen’s Fund Insurance Group is 
the typical standard automobile liability policy and contains the following 
pertinent provisions: 


‘*l, COVERAGE A -- BODILY INJURY 
LIABILITY: To pay on behalf of the Insured all sums 
which the insured shall become legally obligated to pay 
as damages because of bodily injury, sickness or disease, 
including death at any time resulting therefrom, sustained 
by any person, caused by accident and arising out of the 
ownership, maintenance or use of the automobile.’’ 


“IV. AUTOMOBILE DEFINED, TRAILERS, 
PRIVATE PASSENGER AUTOMOBILE, TWO OR MORE 
AUTOMOBILES, INCLUDING AUTOMATIC INSURANCE: 


**(a) AUTOMOBILE. Except with respect 
to division 2 of coverage C and except where stated to the 
contrary, the word ‘automobile’ means: 


wR Hw HK KK KK 


‘*(3) TEMPORARY SUBSTITUTE AUTOMO- 
BILE -- under coverages A, B and division 1 of Coverage 
C, an automobile not owned by the named insured or his 
Spouse if a resident of the same household, while tem porarily 
used as a substitute for the described automobile when with- 
drawn from normal use because of its breakdown, repair, 
servicing, loss or destruction;’ 


**20. OTHER INSURANCE -- COVERAGES 
A,B, D,E, F,G,H,1AND J: If the insured has other in- 
surance against a loss covered by this policy the company shall 
not be liable under this policy for a greater proportion of such 
loss than the applicable limit of liability stated in the declarations 
bears to the total applicable limit of liability of all valid and 
collectible insurance against such loss; provided, however, 
under coverages A and B the insurance with respect to 
temporary substitute automobiles under Insuring Agreement 
IV or other automobiles under Insuring Agreement V shall 
be excess insurance over any other valid and collectible in- 
surance.’’ 


7. Demand having been made by plaintiff, imalevets, upon the 
defendant, Firemen’s Fund, and refused by them, Employers seeks from this 
Honorable Court a declaration of the rights, duties and liabilities of the 
respective insurers. Plaintiff contends that based upon the respective con- 


tracts of the companies, the coverage which Firemen’s Fund wrote upon 


Carl Ray Kilmer is the primary coverage, and that insofar as Employers’ 


obligation to indemnify the said Carl Ray Kilmer its coverage is secondary 


to Firemen’s Fund and is inapplicable until the contractual limits of 


Firemen’s policy with Kilmer have been exhausted in the event of judgment 
against Kilmer in favor of Helene Lesser. 

WHEREFORE, the plaintiff, the Employers’ Liability Assurance 
Corporation, Limited, asks judgment in its favor declaring: 

l. That its coverage is secondary as to Carl Ray Kilmer in view 
of Kilmer’s contract of insurance with the defendant, Firemen’s Fund Group. 

2. That since Firemen’s Fund Group’s coverage to Kilmer is 
primary, the duty to defend Kilmer in Civil Action 2152-56 is likewise that 
of Firemen’s Fund Group. 

3. That plaintiff, Employers’ Liability Insurance Corporation, 
Limited, be given leave to withdraw its appearance in Civil Action No. 2152- 
56 as to Carl Ray Kilmer only. 


4. For such other relief as may appear just and proper. 


McINERNEY & McCARTHY 
617 Albee Building 

1426 G Street, N. W. 
Attorneys for Plaintiff 


By [s/ Joseph S. McCarthy 
Joseph S. McCarthy 
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EXHIBIT A 
IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

HELENE LESSER ) 
4545 Connecticut Avenue, N. W. 
Washington, D. C., 

Plaintiff, | 

vs. Civil Action No, 2152-56 
WILLIAM H, ANDERSON 
3332 Tennyson Street, N. W. 
Washington, D.C. 

and 
1250 24th Street, N. W. 
Washington, D.C. 

and 
CARL RAY KILMER 
Suitland Hall 
Suitland, Maryland, 


(Serve through the Director of 


) 

) 

) 

) 

) 

) 
CALL CARL, INC., ) 
) 

) 

) 

) 
Motor Vehicles and Traffic), ) 
) 


Defendants. 
COMPLAINT 


1, This Court has jurisdiction of the within cause of 
action, the amount in controversy exceeding the sum of Three Thousand 
Dollars ($3,000.00). 7 

2. On, to wit, May 1, 1956, the plaintiff, Helene Lesser, was 
a passenger in an automobile owned and operated by defendant, William 
H. Anderson, in an easterly direction on Eye Street, N. W., at or near 
its intersection with 24th Street, N. W., Washington, D. C., in a negligent 


and careless manner, and in violation of the traffic rules and regulations 








then and there in effect in the District of Columbia. At the time and 
place aforesaid, the defendant corporation, Call Carl, Inc., was op- 
erating its automobile by and through its agent, servant, employee, 
or permissive user, defendant Carl Ray Kilmer, in a northerly di- 
rection on 24th Street, N. W., Washington, D. C., ina negligent and 
careless mammer, and in violation of the traffic rules and regulations 
then and there im effect in the District of Columbia. Asa result of 
the defendants’ negligent and careless conduct as set-forth above, either 
jointly or severally, their vehicles collided at the aforesaid inter- 
section, causing the plaintiff serious injuries. 
3. As a result of the collision as aforesaid, the plaintiff, 
Helene Lesser, sustained severe, permanent and painful injuries in 
and about the head, body and limbs; nervous shock and mental anguish; 
has suffered, and will continve to suffer, great physical pain, has ex- 
pended, and will contimue to expend, sums of money for hospital and 
medical care and associated items; and for a long period of time has. 
been and will be wable to pursue her normal and usual activities. 
WHEREFORE, the plaintiff, Helene Lesser, demands judg- 

ment against the defendants, William H. Anderson, Call Carl, Inc., 
a corporation and Carl Ray Kilmer, each or any of them, in the sum 
of Three Hundred and Fifty Thousand Dollars ($350,000.00); besides 
interest and costs. 

/s/ Joseph D. Bulmax 

/s/ Sidney M. Goldstein 

/s/ Samuel Z. Goldman 

/s/ Arthur S, Feld 


The plaintiff demands trial by jury. 
/s/ Arthur S. Feld 
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DECLARATIONS ? K > 


The insurance afforded is only with respeee fh SWph nd so many of the following coverages as are indicated by specific premium cha 
charges. The limit of the Company’s liabidt} \ wey each such coverage shall ve as stated herein, subject to all the poe of this solley 
having reference thereto. ee 


Item 1. Name of Insured 


>, 
h 
»s 


Address 
(Mo., street, town, county, state) 


The named Insured is ; 
(Individual, co-partnership, corporation or estate) 


The business of the named Insured is: 





Item 2. Policy Period: to 12:01 A. M., 


From 
standard time at the address of the named Insured as stated herein. 
% (See Condition 1) 





Item 3. Premium Computation includes a surcharge computed at 
For three year policy, the Provisional Deposit Premium is 
Payable $ _.-_ sin advance $ —__________ on first anniversary $ _______ on second anniversary 


The products hazard as defined is _______ ______ under Coverage B 
(included or excluded) 


The products hazard as defined is ___________ under Coverage D 
(included or excluded) 


Item 4. Coverages Limits of Liability Provisional Deposit Premium 


$ each person 


< a oO Urre¢ $ 


Coverage A—Bodily Injury Liability—Automobile 










Coverage B—Bodily Injury Liability—Except Automobile each occurrence | $ 
; ageres 
C—Property Damage Liability—Automobile i$ CC*C*Céeach occurrence | $ 


each accident 
aggregate operations 
aggregate protective | $ 
aggregate products 
aggregate contractual 
Total Provisional Deposit Premium $ 


vears, except as hercin stated : Insured, nor to issue such insurance, during the past three 






Coverage D—Property Damage Liability—Except Automobile 


vunwnwnwn 





COUNTERSIGNED AT 
ON 


£4008-~4 PReCTED wu, S.A. 





THE EMPLOYERS’ LIABILITY ASSURANCE CORPORATION, LIMITED 
(A Stock Insurance Company, herein called the Company) 


Agrees with the Insured, named in the declarations made a part hereof, in consideration of the payment of the premium 
and in reliance upon the statements in the declarations and subject to the limits of liability, exclusions, conditions and 


er terms of this policy: 





I. Coverage A—Bodily Injury Liability—Automobile. 


To pay on behalf of the Insured all sums which the Insured 

become obligated to pay by reason of the liability imposed 
upon him by law for damages, including damages for care and 
loss of services, because of bodily injury, sickness or disease, 
including death at any time resulting therefrom, sustained by 
any person or persons, arising out of the ownership, maintenance 
or use of any automobile. 


Coverage B—Bodily Injury Liability—Except Automobile. 


To pay on behalf of the Insured all sums which the Insured 
shall become obligated to pay by reason of the liability imposed 
upon him by law, or assumed by him under contract as defined 
herein, for es, including damages for care and loss of 
services, because of bodily injury, sickness or disease, including 
death at any time resulting therefrom, sustained by any person 
or persons. 


Coverage C—Property Damage Liability—Automobile. 


To pay on behalf of the Insured all sums which the Insured shall 
become obligated to pay by reason of the liability imposed upon 
him by law for damages because of injury to or destruction of 
property, including the loss of use thereof, arising out of the own- 
ership, maintenance or use of any automobile. 


Coverage D—Property Damage Liability—Except Automobile. 


To pay on behalf of the Insured all sums which the Insured shall 
become obligated to pay by reason of the liability imposed upon 
him by law, or assumed by him under contract as defined herein, 
for damages use of injury to or destruction of property, 
including the loss of use thereof, caused by accident. 


Il. Defense, Settlement, Supplementary Payments. 


As respects such insurance as is afforded by the other terms of 
this policy the Company shall 


(a) defend in his name and behalf any suit against the Insured 
alleging such injury, sickness, disease or destruction and 
seeking damages on account thereof, even if such suit is 
groundless, false or fraudulent; but the Company shall have 
the right to make such investigation, negotiation and settle- 
ment of any claim or suit as may be deemed expedient by the 
Company: 


(b) pay all premiums on bonds to release attachments for an 
amount not in excess of the applicable limit of liability 
of this policy, all premiums on appeal bonds required in 
any such defended suit, but without any obligation to apply 
for or furnish such bonds, all costs taxed against the In- 
sured in any such suit, all expenses incurred by the Com- 
pany, all interest accruing after entry of judgment until the 
Company has paid, tendered or deposited in court such part 
of such judgment as does not exceed the limit of the Com- 
pany’s liability thereon, and expenses incurred by the In- 
sured, in the event of bodily injury, sickness or disease, for 
such immediate medical and surgical relief to others as shall 
be imperative at the time of accident: 


(c) reimburse the Insured for all reasonable expenses, other 
than loss of earnings, incurred at the Company’s request. 


The Company agrees to pay the amounts incurred under this 
insuring agreement, except settlements of claims and suits, in 
addition to the applicable limit of liability of this policy. 





This policy does not apply: 


(a) to liability assumed by the Insured under any contract or agree- 
ment not defined herein: 


(b) under Coverages B and D, except with respect to operations per- 
formed by independent contractors, to the ownership, main- 
tenance or use, including loading or unloading, of (1) water 
craft while away from apa owned, rented or controlled by 
the named Insured, (2) automobiles while away from such 
premiscs or the ways immediately adjoining, or (3) aircraft; 


(c) under Coverages A and B, except with respect to liability as- 
sumed under contract covered by this policy, to any obligation for 
which the Insured or any company as his insurer may be held 
liable under any workmen’s compensation law; 


(d) under Coverage A, to bodily injury to or sickness, disease or 
death of any employce of the Insured while engaged in the em- 
ployment, other than domestic, of the Insured, or while engaged 
in the operation, maintenance or repair of the automobile; 


overage B, cxcept with respect to liability assumed under 
(e) eae conceal by this policy, to bodily injury to or sickness, 
disease or death of any employee of the Insured, while engaged 

in the employment of the Insured; 


erage C, to injury to or destruction of property owned 
& ae on charge of or transported by the Insured; 





Premium c premium charged at inception of this policy is 
' based upon ne existing insurance exposures of the Insured with 
respect to such insurance as 1s afforded by the policy. Because 
of possible change in, extension or curtailment of said existing 
operations during the policy period said premium must be 
provisional only; actual premium shall be computed by applying 
the Company’s rates and rules where applicable for the period of 


INSURING AGREEMENTS 


EXCLUSIONS 


CONDITIONS 





III. Definition of “Insured.” 


The unqualified word “Insured” includes the named Insured 
and also includes (1) under Coverages B and D, any partner, 
executive officer director or stockholder thereof while acting 
within the scope of his duties as such, and (2) under Coverages 
A and C, any person while using an owned automobile or a hired 
automobile and any person or organization lega'ly responsible 
for the use thereof, provided the actual use of the automobile is 
with the permission of the named Insured, and any executive 
officer of the named Insured with respect to the use of a non- 
owned automobile in the business of the named Insured. The 
insurance with respect to any person or organization other than 
the named Insured does not apply under division (2) of this 
insuring agreement: 


(a) to injury to or sickness, disease or death of any person who 
is a named Insured; 


(b) with respect to an automobile while used with any trailer 

i not covered by like insurance in the Company; or with 

respect to a trailer while used with any automobile not 
covered by like insurance in the Company; 


(c) to any person or organization, or to any agent or employee 
thereof, operating an automobile repair shop, public gar- 
age, sales agency, service station, or public parking place, 
bs eeepent to any accident arising out of the operation 
thereof; 


(d 


— 


to any employee with respect to injury to or sickness, disease 
or death of another employee of the same employer injured 
in the course of such employment in an accident arising out 
of the maintenance or use of an automobile in the business 
of such employer; 


(e) with respect to any hired automobile, to the owner thereof 
or any employee of such owner; 


(f) with respect to any non-owned automobile, to any exccutive 
officer if such automobile is owned in full or in part by him 
or a member of his household. 


Policy Period, Territory. 


This policy applies only to accidents which occur during the 
policy period within the United States of America, its territories 
or possessions, Canada or Newfoundland, or on a vessel between 
ports within said territory. 


V. Bail Bond Expense. 


The Company shall pay the cost of bonds, but without obligation 
to apply for or furnish such bonds, guaranteeing the Insured’s 
appearance in court if such appearance is required by reason of 
an accident or a traffic law violation occurring during the policy 
period and arising out of the use of an automobile with respect 
to which use insurance is afforded such Insured under Coverage 
A of this policy. The Company's liability under this insuring 
agreement with respect to each bond shall not exceed the usual 
charges of surety companies for such bond nor $100. 


Accident - Occurrence. 


Wherever the word “accident” is used with respect to the in- 
surance afforded under Coverages A,B and C, the word “occur- 
tence” shall be substituted therefor. 





(g) under Coverages B, and D, to the products hazard as defined, 
except in so far as this exclusion is stated in the declarations to 
be inapplicable; 


(h) under Coverage D, to injury to or destruction of (1) property 
owned, occupied or used by or rented to the Insured, or (2) 
except with respect to liability assumed under sidetrack agree- 
ments and the use of elevators or escalators, property in the 
care, custody or control of the Insured, or (3) any goods or 
products manufactured, sold, handled or distributed or premises 
alienated by the named Insured, or work completed by or for 
the named Insured, out of which the accident arises; 


(i) under Coverage D, except with respect to liability assumed under 
contract covered by this policy and, except with respect to opera- 
tions performed by independent contractors to (1) the dis- 
charge, leakage or overflow of water or steam from plumbing, 
heating, refrigerating or air-conditioning systems, elevator tanks 
or cylinders, standpipes for fire hose, or industrial or domestic 
appliances, or any substance from automatic sprinkler systems, 
(2) the collapse or fall of tanks or the component parts or sup- 
ports thereof which form a part of automatic sprinkler systems, 
or (3) rain or snow admitted directly to the building interior 
through defective roofs, leaders or spouting, or open or defective 
doors, windows, skylights. transoms or ventilators, in so far as 
any of these occur on or from premises owned or rented by the 
ae Insured and injure or destroy buildings or contents 
thereof. 





exposure to such of the following as may be the basis of premium 
computation in accordance with the Company’s rules: (1) the 
total remuneration earned by employees of the Insured, (2) each 
100 square feet of floor area and each lineal foot of street 
frontage, (3) each elevator or escalator, (4) gross receipts, (5) 
each hold-harmless agrecment, (6) total cost of work performed 
for the Insured by independent contractors (including cost of 














labor, materials and equipment furnished, used or delivered for 
use in-the’execution of such work, and including all fees, allow- 
ances, boruses and commissions, made, paid or due), (7) num- 
bers of persons admitted, (8) total gross sales, whether for cash 
or for credit, (9) all properties alienated by the named Insured 
(Grantor’s Liability), (10) all automobiles owned by or regis- 
tered in the name of the named Insured, (11) the total number of 
employees of the named Insured, (12) all automobiles used by or 
for the named Insured, (13) the total amounts paid by and 
received by the named Insured for the hiring or leasing of auto- 
mobiles, (14) any other basis of premium referred to in the 
Company’s manusl of rules and rates, (15) and in addition, a 
surcharge at the rate stated in the declarations based upon the 
total premium determined in accordance with sections (1) to 
(14) inclusive of this condition. In the event the information 
developed by audit or statement discloses that the actual 
premium for each annual period of this policy, based on the 
actual cxposures existing or arising during said period and 
computed as aforesaid, is in excess of the provisional premium 
charged for said period, the named Insured shall immediately. 
pay to the Company the additional premium for such excess; 
if the actual premium is less than the said provisional premium 
the Company shall refund the excess of premium paid; but in no 
event shall the Company receive less than the sum of the 
niinimum premiums applicabie to each type of insurance afforded 
by this policy. 

Inspection and Audit. The Company shall be permitted to in- 
spect the insured premises, operations, automobiles and elevators 
and to examine and audit the Insured’s books and records at any 
time during the policy period and any extension thereof and 
within one year after the final termination of this policy, as far 
as they relate to the premium bases or the subject matter of this 
insurance: 


Definitions. (a) Contract. The word “contract” shall mean any 
written contract, or a warranty of goods or products. 


(b) Automobiles. The word “automobile” shall mean a land 
motor vehicle. trailer or semitrailer, provided the following 
described equipment used principally on Insured’s premises 
shall not be deemed an automobile except while towed by or 
carried on a motor vehicle not so described: any crawler-type 
tractor, farm implement, farm tractor or trailer not subject 
to motor vehicle registration, ditch or trench digger, power 
crane or shovel, grader, scraper, roller, well drilling ma- 
chinery, asphalt spreader, concrete mixer and mixing and 
finishing equipment for highway work other than a concrete 
mixer of the mix-in-transit type. The word “trailer” shall 
include semitrailer. 


“Owned automobile” shall mean an automobile owned in full 
or in part by the named Insured. 


“Hired automobile” shall mean an automobile used under 
contract in behalf of the named Insured provided such auto- 
mobile is not owned in f{u!'l or in part by or registered in the 
name of (a) the named Insured or (b) an executive officer 
thereof or (c) an employee or agent of the named Insured 
who is granted an operating allowance of any sort for the use 
of such automobile. 

“Non-owned automobile” shall mean any other automobile. 


The ‘terms of this policy shall apply separately to cach 
automobile insured hereunder but a motor vehicle and a 
trailer or trailers attached thereto shall be held to be one 
automobile as respects limits of liability. 


(c) Purposes of Use. The term “pleasure and business” is defined 
as personal, pleasure, family and business use. The term 
“commercial” is defined as use principally in the business 
occupation of the named Insured as stated in Item 1, including 
occasional use for personal, pleasure, family and other 
business purposes. Use of an automobile includes the load- 
ing and unloading thercof. 


(d) Products Hazard. The term “products hazard” shall mean 


(1) the handling or use of, the existence of any condition in 
or a warranty of goods or products manufactured, sold, 
handled or distributed by the named Insured, other 
than equipment rented to or located for use of others but 
not sold, if the accident occurs after the Insured has 
relinquished possession thereof to others and away from 
prenises owned, rented or controlled by the Insured or 
on premises for which the classification stated in the 
Company’s manual excludes any part of the foregoing; 


operations, if the accident occurs after such operations 
have been completed or abandoned at the place of oc- 
currence thercof and away from premises owned, rented 
or controlled by the Insured, except (a) pick-up and de- 
livery, (b) the existence of tools, uninstalled equipment 
and abandoned or unused materials and (c) operations 
for which the classification stated in the Company’s 
manual specifically includes completed operations; pro- 
vided, operations shall not be deemed incomplete because 
improperly or defectively performed or because further 
Operations may be required pursuant to a service or 
maintenance agreement. 


(e) Assault and Battery. Assault and battery shall be deemed 
a — unless committed by or at the direction of the 
nsure 


(f) Annual Period. An annual period shall be twelve consecutive 
months from the inception date of the policy or from the first 
or second anniversary date. 


Limits of Liability. es A and B. The limit of bodi! 
injury liability stated in the declarations as applicable to “each 

rson”.1s the limit of the Company’s liability for all damages, 
including daniages for care and loss of services, arising out of 
bodily injury, sickness or discase, including death at any time 
résulting therefrom, sustained by one person in any one occur- 
rence; the limit of such liability stated in the declarations as 
apphcable to each “occurrence” is, subject to the above pro- 
visions respecting each person, the total limit of the Company’s 
liabihty for all damages, including damages for care and loss of 
services, arising out of bodily injury, sickness or disease, including 
death at any time resulting therefrom, sustained by two or more 
persons in any one occurrence. 


(2 


~~ 


5. 


7. 


10. 


11. 


12. 


14, 


15. 


i t#.4... eee 


Limits of Liability—Products. Coverages B and D. The limits 
of bodily injury liability and property damage liability stated in 
the declarations as “aggregate products” are respectively the total 
limits of the Company’s liability for all damages arising out of the 
products hazard as defined during any one annual period. All 
such damages arising out of one prepared or acquired lot of 
goods or products shall be considered as arising out of one ac- 
cident. 


Limits of Liability. Coverage D. The limit of property damage 
liability stated in the declarations as “aggregate operations” is 
the total limit of the Company’s liability for all damages arising 
out of injury to or destruction of property during any one annual 
period, including the loss of use thereof, caused by the owner- 
ship, maintenance or use of premises or operations rated upon 
a remuneration premium basis or by contractors’ equipment 
rated on a receipts premium basis. The limit of property damage 
liability stated in the declarations as “aggregate protective” is 
the total limit of the Company’s liability for all damages arising 
out of injury to or destruction of property during any one annual 
period, including the loss of use thereof, caused by operations 
performed for the named Insured by independent contractors or 
omissions or supervisory acts of the Insured in connection there- 
with, except maintenance or ordinary alterations and repairs on 
premises owned or rented by the named Insured. 


The limit of property damage liability stated in the declarations 
as “aggregate contractual” is the total limit of the Company’s 
liability for all damages arising out of injury to or destruction of 
property during any one annual period, including the loss of use 
thereof, with respect to each contract. 


These limits apply separately to each project with respect to 
operations being performed away from premises owned or 
rented by the named Insured. 


Limits of Liability. The inclusion herein of more than one 
Insured shall not operate to increase the limits of the Company's 
liability. 

Financial Responsibility Laws. Coverages A and C. Such in- 
surance as is afforded by this policy for bodily injury liability or 
property damage liability shall comply with the provisions of the 
motor vehicle financial responsibility law of any state or province 
which shall be applicable with respect to any such liability arising 
out of the ownership, maintenance or use during the policy period 
of any automobile insured hereunder, to the extent of the cover- 
age and limits of liability required by such law, but in no event in 
excess of the limits of liability stated in this policy. The Insured 
agrees to rcimburse the Company for any payment made by the 
Company which it would not have been obligated to make under 
the terms of this policy except for the agreement contained in 
this paragraph. 


Notice of Injury, Sickness, Disease or Damage. When injury, 
sickness, disease, death or destruction occurs, written notice shall 
be given by or on behalf of the Insured to the Company or any 
of its authorized agents as soon as practicable. Such notice shall 
contain particulars sufficient to identify the Insured and also 
reasonably obtainable information respecting the time, place and 
circumstances of the bodily injury, sickness, disease or death or 
injury to or destruction of property, the names and addresses of 
the injured and of available witnesses. 


Notice of Claim or Suit. If claim is made or suit is brought 
against the Insured, the Insured shall immediately forward to 
the Company every demand, notice, summons or other process 
received by him or his representative. 


Assistance and Coo tion of the Insured. The Insured shall 
cooperate with the Company, and, upon the Company’s request, 
shall attend hearings and trials and shall assist in effecting settle- 
ments, securing and giving evidence, obtaining the attendance of 
witnesses and in the conduct of suits. The Insured shall not, 
except at his own cost, voluntarily make any payment, assume 
any obligation or incur any expense other than for such 
immediate medical and surgical relief to others as shall be 
imperative at the time of occurrence of bodily injury, sickness 
or disease. 


Action Against Company. No action shall lie against the 
Company unless, as a condition precedent thereto, the Insured 
shall have fully complied with all of the terms of this policy, nor 
until the amount of the Insured’s obligation to pay shall have 
been finally determined either by judgment against the Insured 
after actual trial or by written agreement of the Insured, the 
claimant and the Company. 


Any person or organization or the legal representative thereof 
who has secured such judgment or written agreement shall there- 
after be entitled to recover under this policy to the extent of the 
insurance afforded by this policy. Nothing contained in this 
policy shall give any person or organization any right to join 
the Company as a co-defendant in any action against the Insured 
to determine the Insured’s liability. 


Bankruptcy or insolvency of the Insured or of the Insured’s 
estate shall not relieve the Company of any of its obligations 
hereunder. 


Other Insurance. Tf other valid insurance exists protecting the 
Insured from liability for such bodily injury, sickness, disease or 
death or such injury to or destruction of property, this policy 


. shall be null and void with respect to such specific hazard other- 


wise covered, whether the Insured is specifically named in such 
otner policy or not; provided, however, that if the applicable 
limit of liability ‘of this policy exceeds the applicable limit of 
liability of such other valid insurance, then this policy shall 
apply as excess insurance against such hazard in an amount 
equal to the applicable limit of liability of this policy minus the 
applicable limit of liability of such other valid insurance. 


Subrogation. In the event of any payment under this policy, the 
Company shall be subrogated to all the Insured’s rights of 
recovery therefor against any person or organization and the 
Insured shall execute and deliver instruments and papers and do 
whatever else is necessary to secure such rights. The Insured 
shall do nothing after loss to prejudice such rights. 


Changes. Notice to any agent or knowledge possessed by any 
agent or by any other person shall not effect a waiver or a change 
in any part of this policy or estop the Company from asserting any 
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right under the terms of this policy; nor shall the terms of this 
policy be waived or changed, except by endorsement issued to 
form a part hereof, signed by the Manager and Attorney of 
the Company for the United States; provided, however, that 
changes may be made in the written portion of the declarations 
by endorsement issued to form a part hereof, signed by the agent 
countersigning this policy. 


Assignment. Assignment of interest under this policy shall not 
bind the Company until its consent is endorsed hereon; if, how- 
ever, the named Insured shall die or be adjudged bankrupt or 
insolvent within the policy period, this policy, unless cancelled, 
shall, if written notice be given to the Company within sixty 
days after the date of such death or adjudication, cover (1) the 
named Insured’s legal representative as the named Insured, and 
(2) under Coverages A and C, subject otherwise to the provisions 
of Insuring Agreement III, any person having proper temporary 
custody of any owned automobile or hired automobile, as an 
Insured, until the appointment and qualification of such legal 
representative, but in no event for a period of more than sixty 
days after the date of such death or adjudication. 


Cancellation. This policy may be cancelled by the named 
Insured by mailing to the Company written notice stating when 
thereafter such cancellation shall be effective. This policy may 
be cancelled by the Company by mailing to the named Insured 
at the address shown in this policy written notice stating when 
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not less than five days thereafter such cancellation shall be 
effective. The mailing of notice as aforesaid shall be sufficient 
proof of notice and the effective date and hour of cancellation 
stated in the notice shall become the end of the policy period. 
Delivery of such written notice either by the named Insured or 
by the Company shall be equivalent to mailing. 


If the named Insured cancels, earned premium shall be com- 
puted in accordance with the customary short rate table and pro- 
cedure. If the Company cancels, earned premium shall be com- 
puted pro rata. Premium adjustment may be made at the time 
cancellation is effected and, if not then made, shall be made as 
soon as practicable after cancellation becomes effective. The 
Company’s check or the check of its representative mailed or 
delivered as aforesaid shall be a sufficient tender of any refund 
of premium due to the named Insured. 


Terms of Policy Conformed to Statute. Terms of this policy 
which are in conflict with the statutes of the state wherein this 
policy is issued are hereby amended to conform to such statutes. 


Declarations. By acceptance of this policy the named Insured 
agrees that the statements in the declarations are his agreements 
and representations, that this policy is issued in reliance upon the 
truth or such representations, and that this policy embodies all 
agreements existing between himself and the Company or any 
of its agents relating to this insurance. 


In Witness Whereof, The Employers’ Liability Assurance Corporation, Limited, has caused this policy to be exe- 
cuted by its authorized Manager acting under power of attorney, and countersigned on the declarations page by a duly 
authorized agent of the Company. 











, 11 EXHIBIT Cc 


ANSWER OF DEFENDANTS CALL CARL, INC. 7 


» AND CARL RAY KILMER 

é 

‘he Now come the defendants, Cail Carl, Inc., and Carl Ray 
>> 


Kilmer, by their attorneys, McInerney & McCarthy, and for answer to 
| the Complaint filed herein state that they are not required to answer 
*, the allegations contained in Paragraph One (1); regarding Paragraph 
Two (2) admit that on, to wit, May 1, 1956, the plaintiff was a passenger 
in an automobile owned and operated by the defendant William H. Ander- 
son at the place alleged and insofar as these defendants are concerned 
deny each and every other allegation contained in the said paragraph; 
state that they have insufficient information with which to form a 
belief regarding the allegations contained in Paragraph Three (3) 
and deny the same; and for a 
FIRST DEFENSE, state that the Complaint fails to allege 
a cause of action either in law or in fact which would antitte the plain- 
tiff to recover from these defendants; and for a | 
12 SECOND DEFENSE, state that the injuries and damages, 
if any, sustained by the plaintiff were due to the negligence and care- 
lessness of the defendant William H. Anderson and not due to any 
negligence or carelessness of these defendants, or either of them. 
McINERNEY & McCARTHY 
617 Albee Building 
1426 G Street, N. W. 


Attorneys for Defendants 
Gall Carl, Inc. and Carl Ray Kilmer 


By /s/ Wilbert McInerney 
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IN THE UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 
THE EMPLOYERS’ LIABILITY ASSURANCE ) 
CORPORATION, LIMITED, ) 
A Corporation, 
Plaintiff, 
v. Civil Action 
FIREMAN'S FUND INSURANCE GROUP, 
A Corporation 
418 Woodward Building, 
15th and H Streets, Northwest 
Washington 5, D.C., 


Defendant, 


ANSWER AND COUNTER-CLAIM OF DEFENDANT 
FIREMAN’S FUND INSURANCE GROUP 


First Defense 
| Answering the specific allegations of the Complaint, de- 
fendant Fireman's Fund Insurance Group, states: 

1. Admitted. 

2. Admitted. 

3. This defendant has no knowledge of the matters alleged 
in this paragraph, except to the extent that Civil Action No, 2152-56 
in this Court is a matter of record, 

4. Admitted. 

5. This defendant admits that it had a policy of insurance 
wherein Carl Ray Kilmer was named insured, which policy was in 
force and effect on May 1, 1956, for the terms of which, however, 
reference should be made to the entire policy. 


ie 6. For the terms of the pertinent coverage, this defen- 
Fj dant refers to the policies themselves. This defendant, however, 
ti admits that the provisions recited in this paragraph, in so far as 
- they pertain to this defendant’s coverage, are accurate, and states 
that they are not all of the provisions of the policy. 
14 7. Defendant admits a refusal to assume the primary 
2" obligation under its policy. The remaining allegations of this para- 


graph are denied. 
Second Defense 


This defendant states that, under the provisions of the 
respective policies, defendant, Fireman's Fund Insurance Grier has 
. an obligation to respond under its coverage only after the coverage 
of plaintiff, The Employers’ Liability Assurance Corporation, Ltd., 
has been exhausted; that is, that as to the damages recited in the 
Complaint, the coverage of this defendant is excess only. 7 
WHEREFORE, defendant, Fireman’s Fund Insurance 
Group, prays that the plaintiff may not be granted a declaratory 
judgment and decree, as requested, and that any of the relief requested 


by plaintiff may not be granted. 
CROSS-CLAIM OF FIREMAN'’S FUND INSURANCE GROUP 


1, On, to wit, May 1, 1956, Carl Ray Kilmer was driving 
a temporary substitute automobile which was owned by Call Carl, Inc. 
and at or near the intersection of 24th and S Streets, Northwest, in 


the District of Columbia was involved in an accident with an automobile 
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driven by William H. Anderson. Asa result of this accident, one Helene 


Lesser, a passenger in Anderson’s automobile, was injured, and an 
action at law has been instituted in this Court against Anderson, Kil- 
mer and Call Carl, Inc., said action being Civil Action No. 2152-56, 

a copy of the Complaint in said action being attached to the Complaint 
in this action and marked Exhibit ‘‘A’’ and, by reference, made a 
part hereof. 

2. The Plaintiff, The Employers’ Liability Assurance 
Corporation, Limited ‘‘hereinafter called Employers’, had in effect 
on the date of accident, a policy of liability insurance covering Carl 
Ray Kilmer, which provided in paragraph 13 thereof, as follows: 


‘13. OTHER INSURANCE. If other valid 
insurance exists protecting the Insured from liabil- 
ity for such bodily injury, sickness, disease or death 
or such injury to or destruction of property, this policy 
shall be null and void with respect to such specific 
hazard otherwise covered, whether the Insured is 
specifically named in such other policy or not; 
provided, however, that if the applicable limit of 
liability of this policy exceeds the applicable limit 
of liability of such other valid insurance, then this 
policy shall apply as excess insurance against such 
hazard in an amount equal to the applicable limit of 
liability of this policy minus the applicable limit of 
liability of such other valid insurance.”’ 


At the same time Carl Ray Kilmer had in force and effect 
a policy of liability insurance with this defendant, Fireman's Fund 
Insurance Group, hereinafter called Fireman’s, which provided cover- 
age when said Kilmer was using a temporary substitute automobile 
and which further provided in pertinent part that: 

“** %* %* the insurance with respect to temporary 
substitute automobiles under Insuring Agreement 
IV or other automobiles under Insuring Agreement 


V shall be excess insurance over any other valid 
and collectible insurance.”’ 


mn 
i | 


' 3. Under the applicable law and the recited policies of 
insurance, Fireman’s has no obligation except to provide excess 
m coverage beyond that of Employers’, which Fireman's at all times 
stands ready to afford in accordance with the terms of its policy. 

WHEREFORE, the premises considered, iene 
Fund Insurance Group prays that the Court grant to this defendant 
a declaratory judgment and decree as follows: | 

1, That its coverage is excess over any coverage provided 
by Employers’ Liability Assurance Corporation, Limited; | 

2. That Employers’ Liability Assurance Corporation, 
Limited, has the primary duty to defend Carl Ray Kilmer in Civil 


Action No, 2152-56; 
3. For such other relief as may appear just and proper. 


/s/ Bernard J. Gallagher . 
/s/ J]. Roy Thompson, Jr. 
J. Roy Thompson, Jr., 

565 Union Trust Bldg., 


740 r- 15th a N. Wey 
Washington 5, D.C. (ME. 8-4367) 


Attorneys for Defendant 


17 DEFENDANT'S MOTION FOR SUMMARY JUDGMENT 


Defendant, Fireman’s Fund Insurance Group, moves this 
Court for a Summary Judgment on the ground that there are no material 


facts at issue and that, as a matter of law, it is entitled to a summary 


judgment dismissing the action. 
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A Memorandum of Points and Authorities in Support hereof 


is attached hereto and made a part hereof by reference. 


/s/ Bernard J. Gallagher 


/s/ J. Roy Thompson, Jr. 


Copy of the foregoing Motion, together with Memorandum 
of Points and Authorities in Support thereof, mailed this 29th day of 
November, 1957 postpaid, to: 

Messrs. McInerney & McCarthy, 

Suite 1106, 1000 Connecticut Avenue, N. W., 

Washington 6, D.C., 

Attorneys for Plaintiff. 


/s/ Bernard J. Gallagher 


18 CROSS MOTION FOR SUMMARY JUDGMENT 


Now comes the plaintiff, the Employers’ Liability Assurance 
Corporation, Limited, by its attorneys, McInerney ¢. McCarthy, and 
files a cross-motion for summary judgment on the issues of law raised 
herein, and for points and authorities in support of its position adopts 
herein by reference, as fully as though restated herein, the allegations 
of the Complaint for Declaratory Judgment and the memorandum of 


Points and Authorities in support of the Complaint. 


Respectfully submitted, 
McINERNEY & McCARTHY 
1000 Connecticut Avenue 
Attorneys for Plaintiff 


By /s/ Joseph S. McCarthy 
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19 REPLY TO DEFENDANTS COUNTERCLAIM 


Now comes the plaintiff, The Employers’ Liability As- 
surance Corporation, Ltd., by its attorneys, McInerney and McCarthy, 
and for answer to the Counterclaim filed against it admits Paragraphs 
One (1) and Two (2); and denies the allevations of Paragraph Three (3). 

McINERNEY & McCARTHY 
1000 Connecticut Avenue 


Attorneys for Plaintiff 


By /s/ Joseph S. McCarthy 


ORDER 


Upon consideration of the Motions for Summary Judgment 
filed by both plaintiff and defendant herein, Exhibits, Points and 
Authorities; and after oral argument in open court, it appearing 
to the Court that there are no material facts at issue, it is by the 
Court this 9th day of January, 1958, 

ORDERED That plaintiff’s Motion for Siemens Judgment 
be denied, and defendant’s Motion for Summary Judgment is granted, 


and plaintiff’s action is dismissed. 


/s/ R. B. Keech 


JUD GE 
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FIREMAN'S FUND INDEMNITY COMPANY 


(A stock insurance company, herein called the company) 


Agrees with the insured, named in the declorations made o part hereof, in consideration of the payment of the premium ond in reliance upon the statements 
in the declarations and subject to the limits of liability, exclusions, conditions and other terms of this policy: 










A insured all 
sums which the insured shall become legally ob . 
couse of bodily injury, sickness or disease, inclu 4 
ing therefrom, sustained by any person, caused by accige 
of the ownership, maintenance or use of the automobile. 


Coverage B—Property Damage Liability. To pay on behalf of the 
sums which the insured shall become legally obligated to pay as dama 


1 Coverage A=:Bodily Injury Liability. To a oe 


cause of injury to or destruction of property, including the loss of use thereof, ' 


caused by accident and arising out of the ownership, maintenance or use of 
the automobile. 


Coverage C—Automobile Medical Payments. To pay all reasonable expenses 


incurred within one year from the dete of accident for necessary medical, 


surgicol and dental services, including prosthetic devices, and necessary am- 
bulonce, hospital, professional nursing and funeral services: 


Division 1. To or for each person who sustains Bodily injury, sickness or. 


disease, caused by accident, while in or upon or while entering into or alight- 
ing from the automobile, provided the automobile is being used by the named 
insured or his spouse if © resident of the same household, or with the per- 
mission of either; or 


Division 2. To or for each insured who sustains bodily injury, sickness or 


disease, caused by accident, while in or upon, or while entering into or alight- 
ing from, or through being struck by, an automobile. 


Coverage D—Comprehensive Loss of or Damage to the Automobile, Except by 
Collision or Upset. To pay for direct and accidental loss of or damage to the 
automobile, hereinafter called !oss, except loss coused by collision of the 


automobile with another object or by upset of the outomobile or by collision » 
of the automobile with « vehicle to which it is atteched. Breakage of glass 


and loss caused by missiles, falling objects, fire, theft, explosion, earthquake, 
windstorm, hail, water, flood, malicious. mischief or vandalism, riot or civil 
commotion shall not be deemed loss caused by collision or upset. 


Coverage E—Collision or Upset. To poy for direct and accidental loss of or 
damage to the automobile, hereinafter called loss, caused by collision of the 
automobile with another object or by upset of the automobile, but only for 


the amount of each such loss in excess of the deductible amount, if any, : 


stated in the declarations as applicable hereto. 


Coverage F—Fire, Lightning and Transportation. To pay for direct and acci- 
dental loss of or damage to the automobile, hereinafter called loss, caused 
(0) by fire or lightning, (b) by smoke or smudge due to o sudden, unusual 
and foulty operation of any fixed heating equipment serving the premises in 
which the automobile is located, or (c) by the stranding, sinking, burning, 
collision or derailment of any conveyance in or upon which the automobile is 


being transported. 


INSURING AGREEMENTS 


Coverage G—Theft (Broad Form). To pay for loss of or damage to the auto- 
mobile, hereinafter called loss, coused by theft, larceny, robbery or pilferage. 


Coverage H—Windstorm, Hail, Earthquake or Explosion. To poy for direct 
cidental loss of or damage to the automobile, hereinafter called loss, 
indstorm, hail, earthquake or explosion, excluding loss or damage 














d Additional Coverage. To pay for direct and acci- 

ge Jtyhe automobile, hereinafter called loss, coused by 
oi oxplpsion, riot or civil commotion, or the forced 
its parts or equipment, flood or rising 
ernal discharge or leakege of 
leet whether or not wind- 


water except loss 
25 shall be deducted from 


driven; provided, with pe 
each loss caused by maliciou 


Coverage J—Towing and Labor Cos 
necessitated by the disablement of the a 
performed at the place of disablement. 


Il Defense, Settlement, Supplementary Payments. With respect to such in- 
surance as is afforded by this policy for bodily injury liability and for prop- 
erty damage liability, the company shell: 

(a) defend any suit against the insured alleging such injury, sickness, dis- 
ease or destruction and seeking damages on account thereof, even if 
such suit is groundless, false or fraudulent; but the company may make 
such investigation, negotiation and settlement of any cloim or suit as it 
deems expedient; 

(b) (1) pey oll premiums on bonds to release attachments for an amount not 
in excess of the applicable limit of liability of this policy, all pre- 
miums on appeal bonds required in any such defended suit, the cost 
of bail bonds required of the insured in the event of accident or 
traffic law violation during the policy period, not to exceed $100 per 
bail bond, but without any obligation to apply for or furnish any 
such bonds; 

(2) poy all expenses incurred by the company, all costs taxed against the 
insured in ony such suit and all interest accruing ofter entry of judg- 
ment until the company hes peid or tendered or deposited in court 
such part of such judgment as does not exceed the limit of the 
company's liability thereon; 

(3) pey expenses incurred by the insured for such immediate medical 
and surgical relief to others as shall be imperative at the time of 
the accident; 

(4) reimburse the insured for all reasonable expenses, other then loss of 
earnings, incurred at the compeny’s request; 


of for towing and labor costs 
obile, provided the labor is 


. and the amounts so incurred, except settlements of claims and suits, are 
_ peyable by the company in addition to the applicable limit of liability of 


this policy. 
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Ill Definition of Insured. (a) With respect to the insurance for bodily injury 
liability and for property damage liability the unquelified word “insured” 
includes the named insured and, if the named insured is an individual, his 
spouse if o resident of the same household, and also includes any person 
while using the automobile and any person or organization legally responsible 
for the use thereof, provided the actual use of the automobile is by the 
named insured or such spouse or with the permission of either. The insuronce 
with respect to any person or organization other then the named insured or 
such spouse does not apply: 

(1) to any person of organization, or to any egent or employee thereof, 
operating an automobile sales agency, repair shop, service station, 
storage garage or public parking place, with respect to any accident 
arising out of the operation thereof, but this provision does not apply 
to a resident of the same household as the named insured, to 4 
partnership in which such resident or the named insured is @ partner, 
or to any partner, agent or employee of such resident or partnership: 
to any employee with respect to injury to or sickness, disease or 
death of another employee of the same employer injured in the 
course of such employment in on accident arising out of the main- 
tenance or use of the automobile in the business of such employer. 
1b) With respect to the insurance under division 2 of coverage C the un- 

qualified word “insured” means: 

(1) the named insured, if an individual or husbend and wife who ere 

residents of the some household, otherwise the person designated in 
Item 3 of the declarations, and 
(2) while residents of the same household as the named insured or such 
designated person, his spouse ond the relatives of either; 
provided, if such named insured or designated person shell die, this insur- 
ance shall cover any person who was an insured ot the time of such death. 


IV Automobile Defined, Trailers, Private Passenger Automobile, Two or More 

Automobiles, Including Automatic Insurance. 

(a) Automobile. Except with respect to division 2 of coverage C and except 
where stated to the contrary, the word “automobile” meons: 

(1) Described Automobile—the motor vehicle or trailer described in 
this policy or, if none is so described, with respect to coverages A, 
B and division | of coverage C, any privote pessenger automobile 
owned on the effective date of this policy by the named insured or 
by his spouse if o resident of the some household; 

Trailer—under coverages A, B and division | of coverage C, a 
trailer not described in this policy, if designed for use with a pri- 
vote passenger outomobile, if not being used for business purposes 
with another type automobile, and under division | of coverage C 
if not a home, office, store, display or passenger trailer: 
Temporary Substitute Automobile—under coverages A, B and divi- 
sion | of coverage C, an automobile not owned by the named in- 
sured or his spouse if a resident of the same household, while 
tempororily used as a substitute for the described automobile when 
withdrawn from normal use because of its breakdown, repoir, serv- 
icing, loss or destruction: 

Newly Acquired Automobile—on automobile, ownership of which is 
acquired by the nomed insured or his spouse if a resident of the 
same household, if (i) it replaces an automobile owned by either 
and covered by this policy, or the company insures all automobiles 
owned by the named insured and such spouse on the date of its 
delivery, and (ii) the named insured or such spouse notifies the 
company within thirty days following such delivery date: but such 
notice is not required under coverages A, B and division | of 
coverage C if the newly acquired automobile replaces on owned 
automobile covered by this policy. The insurance with respect to 
the newly acquired automobile does not apply to any loss against 
which the named insured or such spouse has other valid and collec- 
tible insuronce. Under coverages D, E, F, G, H ond |, when a limit 
of liability is expressed in the declarations as a stated amount, such 
limit as to the newly acquired outomobile shall be reploced by the 
ectual cash value. The named insured shell pey any additional pre- 
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AUTOMOBILE 
POLICY 


PROVISIONS 
PART ONE 


mium required becouse of the application of the insurance to such 

newly acquired automobile. 

The word “automobile” also includes under coverages D, E, F, 
G. H ond | its equipment and other equipment permanently 
attached thereto. 

Under division 2 of coverage C, the word “automobile” meens 0 
land motor vehicle or trailer not operated on rails or crawler-treads, but 
































does not mean: (1) o farm type tractor or other equipment designed 
for use principally off public roads, except while actually upon public 
roads, or {2) a land motor vehicle or trailer while located for use as a 
residence or premises and not as a vehicle. 
(b} Private Passenger Automobile. The term “private passenger automobile’ 
theans a private passenger, station wagon or jeep type automobile, anc 
also includes under coveroges A, B and division | of coverage C any 
automobile the purposes of use of which are stated in the declaration: 
os “pleasure and business”. 
Semitrailer. The word “trailer includes semitrailer. 
Two or More Automobiles. When two or more automobiles are insured 
hereunder, the terms of this policy shall apply separately to each, but 
a motor vehicle and a trailer or trailers attached thereto shall be held 
to be one automobile os respects limits of liability under coverages A 
and B and separate automobiles as respects limits of liability, including 
any deductible provisions, under coverages D, E, F, G, H, | and J. 


V_ Use of Other Automobiles. If the named insured is on individual or hus- 
band and wife ond if during the policy period such named insured, or the 
spouse of such individual if o resident of the same household, owns a private 
passenger automobile covered by this policy, such insurance as is afforded by 
this policy under coverages A, B, division | of coverage C and E with respect 
to said automobile applies with respect to any other automobile, subject to 
the following provisions: 

(e) ‘With respect to the insurance for bodily injury liability and for property 
damage liability the unquolified word “insured” includes (1) such 
named insured and spouse, and (2) any other person or organization 
legally responsible for the use by such named insured or spouse of on 
‘automobile not owned or hired by such other person or organization. 
Insuring Agreement II] does not epply to this insurance. 

(b) Under division | of coverage C, this insurance applies only if the injury 
results from the operation of such other automobile by such named in- 
sured or spouse or on behalf of either by « private chauffeur or 
domestic servant of such named insured or spouse, or from the occu- 
pancy of said automobile by such named insured or spouse. 

(c) Under coverage E, this insurance applies only with respect to © private 
‘passenger automobile while being operated or used by such named in- 
sured or spouse. Exclusion (k) does not apply to this insuring agreement. 

(d) This insuring agreement does not apply: 
:(1) to any automobile owned by or furnished for regular use to either 
' the named insured or a member of the same household other 

than 6 private chauffeur or domestic servant of such named insured 

or spouse; 

to any accident arising out of the operation of an automobile sales 

agency, repeir shop, service station, storage garage or public perk. 

ing place; 
under coverages A, B or division | of coverage C, to any auto- 
mobile while used in a business or occupation of such named insured 
of spouse except o private passenger automobile operated or occu- 
pied by such named insured, spouse, private chauffeur or domestic 
servant; 
under coverage E, to any loss when there is any other insurance 
which would apply thereto in the absence of this insuring agree- 
ment, whether such other insurance covers the interest of the named 
insured or spouse, the owner of the automobile or any other person 
or organization. 


VI Loss of Use by Theft—Rental Reimbursement. The company, following a 
theft covered under this policy of the entire automobile, shall reimburse the 
named insured for expense not exceeding $5 for any one day nor totaling 
more than $150 or the actual cosh value of the automobile at time of theft, 
whichever is less, incurred for the rentel of o substitute automobile, including 
taxicabs. Such reimbursement is poyable by the company in addition to the 
applicable limit of liability of this policy. 
Reimbursement is limited to such expense incurred during the period com- 
mencing seventy-two hours after such theft has been reported to the company 
and the police ond terminating, regardless of expiration of the policy period, 
on the dete the whereabouts of the automobile becomes known to the 
named insured or the company or on such earlier date as the company 
makes or tenders settlement for such theft. 
Such reimbursement shall be made only if the stolen automobile was 

' @ private passenger automobile ‘not used as o public or livery convey- 
ance and not owned and held for sale by an automobile desler. 


VII General Average and Salvage Charges. The company, with respect 

’ to such transportation insurance as is afforded by this policy, shell pay 
any general average and salvege charges for which the named insured 
becomes legally liable. 

‘ VII Policy Period, Territory, Purposes of Use. This policy applies only to 
accidents which occur and to direct and accidental losses to the auto 
bile which are sustained during the policy period, while the automobil 
is within the United States of America, its territories or possessions, 0: 
Canada, or is being transported between ports thereof and, if a “descri 
automobile” under Insuring Agreement IV, is owned, maintained and 

' for the purposes stated as applicable thereto in the declarations. 


(1) The term “pleasure and business” is defined as personal, pleasure 
family and business use. (2) The term “commercial” is defined as use prin 
Cipally in the business occupation of the named insured os stated in th 
declarations, including occasional use for personal, pleasure, family and othe 
business purposes. (3) Use of the automobile for the purposes stated i 
cludes the loading and unloading thereof. 
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EXCLUSIONS 


This policy does not apply: 

(a) except under division 2 of coverage C, while the automobile is used as 
@ public or livery conveyance, unless such use is specifically declored ond 
described in this policy; 

(b) under coverages A and 8B, to liability essumed by the insured under any 
contract or agreement; 

(¢) under coverages A and B, while the automobile is used for the towing 

of any trailer owned or hired by the insured and not covered by like in- 

surance in the company: or while any trailer covered by this policy is 
used with any automobile owned or hired by the insured and not covered 
by like insurance in the company; 

under coverage A, to bodily injury to or sickness, disease or death of 

any employee of the insured arising out of and in the course of (1) 

domestic employment by the insured, if benefits therefor ore in whole or 

in part either peyeble or required to be provided under any workmen's 
compensation law, or (2) other employment by the insured; 

under coverage A, to any obligation for which the insured or any carrier 

as his insurer may be held liable under any workmen's compensa- 

tion, unemployment compensation or disability benefits law, or under 
any similar law; 

under coverage 8B, to injury to or destruction of property owned or trans- 

ported by the insured, or property rented to or in charge of the insured 

other than a residence or privote garage injured or destroyed by o pri- 
vote pessenger automobile covered by ths policy: 

(g) under division | of coverage C, to bodily injury to or sickness, disease 

or death of any employee of the named insured or spouse arising out of 

ond in the course of (1) domestic employment by the named insured or 
spouse, if benefits therefor are in whole or in part either payable or re- 

quired to be provided under any workmen's compensation law, or (2) 

other employment by the named insured or spouse; 

under coverage C, to bodily injury to or sickness, disease or death of 

any person who is an employee of an automobile sales agency, repair 

shop, service station, storage garage or public parking ploce, if the 
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accident arises out of the operation thereof and if benefits therefor 
are in whole or in port either payable or required to be provided under 
any workmen's compensation law; 

(i) under division 2 of coverage C, to bodily injury to or sickness, disease or 
death of an insured sustained while in or upon or while entering into 
or alighting from an automobile owned by any insured; 

(j) to injury, sickness, disease, deoth or loss due to wor, whether or not de- 
clared, civil war, insurrection, rebellion or revolution, or to any act or 
condition incident to any of the foregoing, (1) with respect to expenses 
under Insuring Agreement I! (b) (3) or under coverage C, or (2) under 
coverages D, E, F, G, H, | and J; 

(k) under coverages D, £, F, G, H, | and J, if the automobile is or at any 
time becomes subject to any bailment lease, conditional sole, purchase 
agreement, mortgege or other encumbrance not specifically declared and 
described in this policy; 

(1) under coverages D, EF, G, H, | and J, to any damage to the auto- 
mobile which is due ond confined to weer and tear, freezing, mechanical 
or electrical breakdown or failure, unless such damage is the result of 
other loss covered by this policy; 

(m) under coverages D, &, F, G, H, | and J, to robes, wearing apparel or 
personal effects; 

(n) under coverages D, E, F, G, H, | and J, to tires unless damaged by fire 
or stolen or unless such loss be coincident with and from the same couse 
es other loss covered by this policy; 

(o) under coverages D and G, ta loss due to conversion, embezzlement 
or secretion by any person in possession of the automobile under 6 
bailment leese, conditional sale, purchase agreement, mortgage or 
other encumbrance; 

(p) under coverage E, to breakage of glass if insurance with respect to such 
breokoge is otherwise afforded: 

(q) under coverages D, E, F, G, H, | and J, to loss due to confiscation by 
duly constituted governmental or civil authority: 

(r) under coverages D, E, F, G, H, | and J, while the automobile is used 
in any illicit trade or transportation. 


CONDITIONS 


1. Notice of Accident—Coverages A, B and C. When an accident occurs 
written notice shall be given by or on behalf of the insured to the company 
or ony of its authorized agents as soon as practicable. Such notice sholl 
contain particulars sufficient to identify the insured and also reasonably 
obtainable information respecting the time, place and circumstances of the 
accident, the names ond addresses of the injured and of available witnesses. 


2. Notice of Claim or Suit—Coverages A and B. If claim is made or suit is 
brought against the insured, the insured shell immediotely forward to the 
company every demend, notice, summons or other process received by him 
or his representative. 

3. Limits of Liability—Coverage A. The limit of bodily injury liability stated 
in the declarations as applicable to “each person” is the limit of the com- 
pany’s liability for all damages, including damages for core and loss of serv- 
ices, arising out of bodily injury, sickness or disease, including death ot any 
time resulting therefrom, sustained by one person as the result of any one 
accident; the limit of such liability stated in the declarations as applicable to 
“each accident” is, subject to the above provision respecting each person, 
the total limit of the company's liability for all damages, including damages 
for core and loss of services, arising out of bodily injury, sickness or disease, 
including death at any time resulting therefrom, sustained by two or more 
persons as the result of any one accident. 


4. Limit of Liability—Coverage B. The limit of property damage liability: 


stoted in the declarations as applicable to “each accident” is the total limit 
of the company’s liability for all damages arising out of injury to or destruc- 
tion of all property of one or more persons or orgenizations, including the 
loss of use thereof, as the result of any one accident. 

5. Limit of Liability—Coverage C. The limit of liability for medicel poy- 
ments stated in the declarations as applicable to “each person” is the limit 
of the company’s liability for all expenses incurred by or on behalf of each 
person, including each insured, who sustains: bodily injury, sickness, disease or 
death as the result of any one accident. 

& Severability of Interests—Coverages A and B. The term “the insured” is 
used severally and not collectively, but the inclusion herein of more than one 
insured shall not operate to increase the limits of the company’s liability. 


7. Action Against Compeny—Covereges A and B. No action shall lie against 
the company unless, as @ condition precedent thereto, the insured shall have 
fully complied with all the terms of this policy, nor until the amount of the 
insured's obligation to pey shall have been finally determined either by judg- 
ment against the insured after actual triel or by written agreement of the 
insured, the claimant and the company. 

Any person or organization or the legal representative thereof who has 
secured such judgment or written agreement shall thereafter be entitled to 
recover under this policy to the extent of the insurance afforded by this policy. 
Nothing contained in this policy shall give any person of organization any 
tight to join the company as a co-defendant in any action against the insured 
to determine the insured’s liability. - 


Bankruptcy or insolvency of the insured or of the insured’s estate shall not 
relieve the company of any of its obligations hereunder. 


8. Action Against Company—Coverage ©. No action shall lie against the 
company unless, as @ condition precedent thereto, there shall have been full 
compliance with all the terms of this policy, nor until thirty days after the 
required proofs of claim heave been filed with the company. 


9. Financial Responsibility Laws—Coverages A and B. When this policy is 
certified as proof of financial responsibility for the future under the provisions 
of the motor vehicle financial responsibility law of any state or province, such 
insurance as is afforded by this policy for bodily injury liability or for props 
erty damage liability shall comply with the provisions of such law which shall 
be applicable with respect to any such liability arising out of the ownership, 
maintenance or use of the automobile during the policy period, to the extent 
of the coverage and limits of liability required by such law, but in no event 
in excess of the limits of liability stated in this policy. The insured agrees to 
reimburse the compony for any payment made by the compony which it 
would not have been obligated to make under the terms of this policy except 
for the agreement contoined in this paragraph. 


10. Assault and Battery—Coverages A and B. Assault and battery shall be 
deemed on accident unless committed by or at the direction of the insured. 


11, Medical Reports; Proof and Payment of Cleim—Coverage ©. As soon 
es practicable the injured person or someone on his behalf shall give to 
the company written proof of claim, under oath if required, and shall, after 
each request from the company, execute authorization to enable the company 
to obtain medical reports and copies of records. The injured person shall sub- 
mit to physical examination by physicions selected by the company when and 
os often as the company may reasonably require. 

The compeny may pay the injured person or ony person or organization 
rendering the services and such payment shall reduce the amount peyable 
hereunder for such injury. Poyment hereunder shall not constitute an admission 
of liability of any person or, except hereunder, of the company. 

12. Named Insured’s Duties When Loss Occurs—Coverages D, E, F, 6, H, | 

and J. When loss occurs, the named insured shall: 

(0) protect the automobile, whether or not the loss is covered by this policy. 
and any further loss due to the named insured’s failure to protect shal 
not be recoverable under this policy; reasonable expense incurred 
in affording such protection shall be deemed incurred at the com- 
pany's request; 

(b) give notice thereof as soon as practicable to the company or any of its 
authorized agents ond also, in the event of theft, larceny, robbery or 
pilferage, to the police but shall not, except at his own cost, offer or 
psy any reward for recovery of the automobile; 

(¢) file proof of loss with the company within sixty days after the occurrence 
of loss, unless such time is extended in writing by the company, in the 
form of a swom statement of the named insured setting forth the inter- 
est of the named insured and of all others in the property affected, any 





encumbrances thereon, « ial cash value thereof at time of loss, 
the amount, plece, time o.. cause of such loss, the amount of rental 
or other expense for which reimbursement is provided under this policy, 
together with original receipts therefor, end the description and amounts 
of all other insurance covering such property. 


Upon the company's request, the named insured shall exhibit the damaged 
property to the company and submit to examinations under oath by anyone 
designated by the compeny, subscribe the same and produce for the com- 
peny’s examination all pertinent records and sales invoices, or certified copied 
if originals be lost, permitting copies thereof to be made, all et such reason- 
able times and pleces as the company shall designate. 

13. Appraisal—Coverages D, E, F, G, H, | and J. If the named insured and the 
company fail to agree as to the amount of loss, each shall, on the written 
demend of either, made within sixty days after receipt of proof of loss by the 
company, select @ competent end disinterested approiser, and the appreisal 
shall be made at a reasonable time and place. The appraisers shall first select 
@ competent and disinterested umpire, and failing for fifteen deys to agree 
upon such umpire, then, on the request of the named insured or the company, 
such umpire shall be selected by a judge of « court of record in the county 
and stote in which such appraisal is pending. The appraisers shall then ap- 
proise the loss, stating separately the actual cash value at the time of loss 
and the amount of loss, and failing to agree shall submit their differences to 
the umpire. An award in writing of any two shall determine the amount of 
loss. The named insured and the company shall each pay his or its chosen ap- 
praiser ond shall beer equally the other expenses of the appraisal and umpire. 

The company shall not be held to have woived any of its rights by any act 
relating to appraisal. 
14. Limit of Liability: Settlement Options; No Abandonment—Coverages D, 
E, F, GS, H and I. The limit of the company’s liability for loss shall not exceed 
either (1) the actual cash value of the automobile, or if the loss is of o part 
thereof the actual cash value of such part, at time of loss or (2) whot it 
would then cost to repair or replace the automobile or such part thereof with 
other of like kind and quality, with deduction for depreciation, or (3) the 
applicable limit of liability stated in the declarations. 

The company may pay for the loss in money or may repair or replace the 
automobile or such pert thereof, os aforesaid, or may return any stolen prop- 


erty with poyment for any resultant damage thereto at any time before the-, 
loss is paid or the property is so replaced, or may toke all or such part of .. 


the automobile at the agreed or appraised value but there shall be no 
abandonment to the company. 

15. Payment for Loss; Action Against Company—Coverages D, E, F, G, H, | 
and J. Payment for loss may not be required nor shall action lie against the 
company unless, as @ condition precedent thereto, the named insured shall 
have fully complied with oll the terms of this policy nor until thirty days after 
proof of loss is filed and the amount of loss is determined as provided in 
this policy. 

16 No Benefit to Bailee—Coverages D, E, F, G, H, | and J. The insurance 
afforded by this policy shall not enure directly or indirectly to the benefjt of 
any carrier or bailee liable for loss to the automobile. 

17. Assistance and Cooperation of the Insured—Coverages A, B, D, E, F, S, 
H, | and J. The insured shall cooperate with the company and, upon the com- 
pany's request, shall attend hearings and trials and shall assist in effecting 
settlements, securing and giving evidence, obtaining the attendance of wit- 
nesses ond in the conduct of suits. The insured shall not, except at his own 
cost, voluntarily moke any payment, assume any obligetion or incur any ex- 
pense other than for such immediate medical and surgical relief to others os 
shall be imperative at the time of accident. 

18. Subrogation—Coverages A, B, D, E, F, G, H, land J. In the event of any 
peyment under this policy, the company shall be subrogated to all the in- 
sured's rights of recovery therefor against any person or organization and the 
insured shall execute and deliver instruments and papers ond do whatever eise 


IN WITNESS WHEREOF the Fireman's Fund omg j 
not be valid unless completed by the attachment hereto 
said declarations page by a duly authorized agent of the company. 
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is necessary to secure such nmghts. The insured shall do nothing after loss ssf 


prejudice such rights. 
19. Other Insurance—Coverages A, B, D, E, F, G, H, | and J. If the insured 


hes other insurance against a loss covered by this policy the compeny shall «.- 


not be liable under this policy for @ greater proportion of such loss than the 
applicable limit of liability stated in declarations bears to the total appli- 
cable limit of liability of all valid and collectible insurence against such loss; 
provided, however, under coverages A and B the insurance with respect 
temporary substitute automobiles under Insuring Agreement IV or other auto~.. 
mobiles under Insuring Agreement V shall be excess insurance over any other 
valid and collectible insurance. 


20. Other Insurence—-Coverage C. Under division I of coverege C, thedigi- 


surance with respect to temporary substitute automobiles under Insuring Agre 
ment |V or other automobiles under Insuring Agreement V shall be 
insurance over any 
payments insurance. . 

Under division 2 of coverage C, the insurance shall be excess ov 
other valid and collectible automobile medical payments insurance aves 
to on insured under any other policy. 


21. Changes. Notice to any agent or knowledge possessed by any agent or 
by any other person shall not effect waiver or a change in any pagtok. + 
policy or estop the company from asserting any right under the terrae.” “d 
policy; nor shall the terms of this policy be waived or changed, excuyard 


endorsement issued to forma port of this policy. 

22. Assignment. Assignment of interest under this policy shall not bind the 
company until its consent is endorsed hereon: if, however, the named insured 
shall: die, this policy shall cover (1) the named insured's spouse, if a resident | 


of the some household at the time of such death, and legal representative os “~~ 


named insureds, and (2) under coverages A ond B, subject otherwise to the 
provisions of Insuring Agreement Ill, any person having proper ines?! 
custody of the automobile, as an insured, and under division | of coverege 
while the automobile is used by such person, until the appointment and 
qualification of such legal representative; provided that notice of cancelation 
addressed to the insured named in Item | of the declarations and mailed to 
the address shown in this policy shall be sufficient notice to effect cancele- 
tion of this policy. 

23. Cancelation. This policy may be canceled by the named insured by sur- 
render thereof to the company or any of its authorized agents or by mailin 
to the compony written notice stating when thereafter the cancelation shall 
be effective. This policy may be canceled by the company by mailing to the 
homed insured at the address shown in this policy written notice stating when 
not less than ten days thereafter such cancelation shell be effective. The 
mailing of notice os aforesaid shall be sufficient proof of notice. The time of 
the surrender or the effective date and hour of cancelation stated in the 
notice shall become the end of the policy period. Delivery of such written 
notice either by the named insured or by he 

to mailing. : 

If the named insured cancels, earned premium shall be computed in accord- 
ance’ with the customary short rate table and pracedure. If the company 
cancels, earned premium shall be computed pro rate. Premium adjustment 
may be made either at the time cancelation is effected or as soon as prac- 
ticable after cancelation becomes effective, but poyment or tender of un- 
earned premium is not @ condition of cancelation. 

24. Terms of Policy Conformed to Statute. Terms of this policy which are in 
conflict with the statutes of the State wherein this policy is issued are hereby 
amended to conform to such statutes. 

25. Declarations. By acceptance of this policy the named insured agrees that 
the statements in the declarations ore his agreements and representations, that 
this policy is issued in reliance upon the truth of such representations and 
that this policy embodies all agreements existing between himself and the 
compeny or any of its agents relating to this insurance. 


Company hes caused this policy to be signed by its president and secretary but this policy shall 
@ declarations page designated as Automobile Policy—Part Two and countersigned on the afore- 
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encumbrances thereon, « sal cash value thereof at time of loss, 

the amount, place, time a... cause of such loss, the amount of rental 

or other expense for which reimbursement is provided under this policy, 
together with original receipts therefor, and the description and amounts 
of all other insurance covering such property. 

Upon the company’s request, the named insured shall exhibit the damaged 
property to the company end submit to examinations under oath by anyone 
designated by the company, subscribe the seme and produce for the com- 
peny's examination all pertinent recotds and soles invoices, or certified copies 
if originals be lost, permitting copies thereof to be made, all at such reason- 
able times and places as the compeny shell designate. 

13. Appraisal—Coverages D, E, F,G, H, 1 and J. If the named insured and the 
company fail to agree as to the amount of loss, each shall, on the written 
demand of either, made within sixty days after receipt of proof of loss by the 
company, select @ competent end disinterested appraiser, and the approisal 
shall be made at a reasonable time and place. The appraisers shall first select 
@ competent and disinterested umpire, and failing for fifteen days to agree 
upon such umpire, then, on the request of the named insured or the company, 
such umpire shall be selected by a judge of a court of record in the county 
end state in which such appreisal is pending. The appraisers shall then op- 
proise the loss, stating separately the actual cash value at the time of loss 
and the amount of loss, and failing to agree shall submit their differences to 
the umpire. An award in writing of any two shall determine the amount of 
loss. The named insured and the company shall each pay his or its chosen ap- 
praiser and shall beer equally the other expenses of the epproisal and umpire. 

The company shall not be held to have waived any of its rights by ony act 
relating to appraisal. 
14. Limit of Liability; SetHement Options; No Abandonment—Coverages D, 
E, F, G, H and I. The limit of the company’s liability for loss shall not exceed 
either (1) the actual cash value of the automobile, or if the loss is of a part 
thereof the actual cash value of such part, at time of loss or (2) what it 
would then cost to repair or replace the automobile or such part thereof with 
other of like kind and quality, with deduction for depreciation, or (3) the 
applicable limit of liability steted in the declarations. 

The company may pay for the loss in money or may repair or replace the 
automobile or such aay thereof, os aforesaid, or may return any stolen prop- 
erty with payment for 


the automobile at the agreed or appraised value but there shall be no 
abandonment to the compony. 

15. Payment for Loss; Action Against Company—Coverages D, E, F, G, H, ! 
and J. Payment for loss may not be required nor shall action lie against the 
company unless, as @ condition precedent thereto, the named insured shall 
have fully complied with all the terms of this policy nor until thirty days after 
proof of loss is filed and the amount of loss is determined os provided in 
this policy. 

16. No Benefit to Ba es D, E, F, G, H, | and J. The insurance 
afforded by this policy shall not enure directly or indirectly to the benefit of 
ony carrier or bailee liable for loss to the automobile. 

17. Assistance and Cooperation of the Insured—Coverages A, B, D, E, F, G, 
H, | and J. The insured shall cooperate with the company and, upon the com- 
pany's request, shall attend heerings and trials and shall assist in effecting 
settlements, securing and giving evidence, obtaining the attendance of wit- 
Nesses and in the conduct of suits. The insured shall not, except at his own 
cost, voluntarily make any payment, assume any obligation or incur any ex- 
pense other then for such immediate medical and surgical relief to others as 
shall be imperative at the time of accident. 

18. Subrogetion—Coverages A, B, D, E, F, G, H, | and J. In the event of any 
peyment under this policy, the company shall be subrogated to all the in- 
sured’s rights of recovery therefor against any person or organization and the 
insured shall execute and deliver instruments and papers and do whatever else 
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is necessary to secure such mghts. The insured shall do nothing after loss to $ 


.not be liable under this policy for @ greater proportion of such loss than the 


any resultant damage thereto ot ony time before the: , 
loss is paid or the property is so replaced, or may toke all or such part of .. 


Company hes caused this policy to be signed by its president and secretary but this policy shall 
not be valid unless completed by the attachment hereto of o declarations page designated as Automobile Policy—Part Two and countersigned on the afore- 
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prejudice such rights. ‘ 


19. Other Insurance—Coverages A, B, D, E, F, G, H, I and J. If the insured 
has other insurance against 0 loss covered by this policy the company shall... 


applicable limit of liability stated in the declarations bears to the tote! appli- 
cable limit of liability of all valid and collectible insurance against such loss; ” 
provided, r, under coverages A and 8 the insurance with tol 
‘temporary substitute automobiles under Insuring Agreement IV or other auto- 
mobiles under Insuring Agreemerit V shall be excess insurence over any other 
valid end collectible insurance. 

20. Other Insurence—-Coverage C. Under division I of coverage C, the in- < 
surance with respect to temporary substitute automobiles under Insuring Agree-™ * 
ment IV or other automobiles under Insuring Agreement V shall be excess... - 
insurance over any other valid and collectible automobile medical { 
payments insurance. . i 

Under division 2 of coverage C, the insurance shall be excess over any 
other valid and collectible automobile medical payments insurance available 
to en insured under any other policy. "s 
21. Changes. Notice to any agent or knowledge possessed by any agent or 
by any other person shall not effect a waiver or a change in any part of this 
policy or estop the company from asserting any right under the terms of thi 
policy; nor shall the terms of this policy be waived or changed, except by 
endorsement issued to forma part of this policy. 

22. Assignment. Assignment of interest under this policy shall not bind the _ 
‘company until its consent is endorsed hereon: if, however, the named insured 
shall die, this policy shall cover (1) the named insured’s spouse, if @ resident \_ 
of the seme household at the time of such death, and legal representative as “ 
named insureds, and (2) under coverages A end B, subject otherwise to the 
provisions of Insuring Agreement Ill, any person having proper semper 
custody of the automobile, as an insured, and under division | of coverage 
while the automobile is used by such person, until the appointment and 
qualification of such legal representative; provided thet notice of cancelation 
addressed to the insured named in Item | of the declarations and meiled to 
the address shown in this policy shall be sufficient notice to effect cancela- 
tion of this policy. 

23. Cancelation. This policy may be canceled by the named insured by sur- 
tender thereof to the company or any of its authorized agents or by maili 
to the company written notice stating when thereafter the cancelation shall 
ibe effective. This policy may be canceled by the company by mailing to the 
famed insured at the address shown in this policy written notice steting when 
not less than ten days thereafter such cancelation shall be effective. The 
mailing of notice as aforesaid shall be sufficient proof of notice. The time of 
the surrender or the effective date and hour of cancelation stated in the 
notice shall become the end of the policy period. Delivery of such written 
notice either by the named insured or by company shall be equivalent 
to mailing. . 

If the named insured cancels, earned premium shall be computed in accord- 

ance with the customary short rate table and pracedure. If the company 
cancels, es premium shall be computed pro rate. Premium adjustment 
may be made either at the time cancelation is Of 8$ SOON O83 prac- 
ticable after cancelation becomes effective, but payment or tender of un- 
earned premium is not @ condition of cancelation. 
24. Terms of Policy Conformed to Statute. Terms of this policy which are in 
conflict with the statutes of the State wherein this policy is issued are hereby 
amended to conform to such statutes. 
25. Declarations. By acceptance of this policy the named insured agrees that 
the statements in the declarations are his agreements and representations, that 
this policy is issued in reliance upon the truth of such representations end 
thet this policy embodies all agreements existing between himself and the 
company or any of its agents relating to this insurance, 





